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U.S. Customs Service 
Treasury Decisions 


(T.D. 90-30) 
FOREIGN CURRENCIES 


Daity Rates ror Countries Not ON QUARTERLY List FOR Marcu 1990 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
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WE IE on oes da vies cas cimeusiewaisinw’s sad wa mae meee .006213 
WEN RO ois cos wacvntn cic avy scdiaoameaenebenmattanad .006231 
RUE EE PEE ac cctns cas tebe dou new onc team enee .006194 
MEE RINE, ad ooo. oa aw os warms rao wa oie oR a ae .006207 
EE UI fio ieee coheed deter ccacksenekeene eer .006192 
I EN oi a Card odaci-calu coarse na OE .006173 
ME DTU oc cc bce ces neous voneeer + waaees nen .006139 
ee oa 5 ROR ORI ie oik.cck onasmeeee ue .006133 
MN I oo ooo adic ative sccendencdeenesecasaasuer en .006163 
ME DE Soo SceaccdaCoeeuccectancucsate dene aeie .006172 
CEE Ue tye gacdadieccateacssecmeentaawad .006215 
II EN ool cc oae amie smacked eatéco a Wein 6@ game ee .006200 
NN RO oc ck care RSet Re keecteweameas memes .006126 
RI DENN os oe ele cc oe maaaccnnatennaanemnta .006105 
| SD 2c icc8e lcci sncsince cee eee 006109 
RN NNN 5s a er a aac ei ee oe eae eed .006085 
MGT MEO tei che lites bdwdtcennst conededeasarae .006084 
ee EI oo) sha eo eddie oe cduaastea nee .006086 
PE a cater one ce ccevepedorssandeuaaeuneee .006100 
DUO EUID >) 5 2 cdol< CE AT Hh cdemak ete aon eas .006131 


Korea won: 
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ForEIGN CurrENcIES—Daily rates for countries not on quarterly list 
for March 1990 (continued): 


Korea won (continued): 
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ee Pie ee A, a .001432 
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Taiwan N.T. dollar: 
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(LIQ-03-01 S:NISD CIE) 
Dated: April 9, 1990. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 
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(T.D. 90-31) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR Mancu 1990 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 90-4 for the following countries. Therefore, as to entries cover- 
ing merchandise exported on the dates listed, whenever it is neces- 
sary for Customs purposes to convert such currency into currency of 
the United States, conversion shall be at the following rates. 


Japan yen: 
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(LIQ-03-01 S:NISD CIE) 


Dated: April 9, 1990. 
ANGELA DeGAETANO, 
Chief, 


Customs Information Exchange. 


19 CFR Part 146 
(T.D. 90-32) 


FOREIGN TRADE ZONE STATUS OF UNUSED PARTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice of Customs final determi- 
nation to revoke Customs Service Decision (C.S.D.) 83-96, as being 
contrary to prevailing statutory law and regulation. When an im- 
ported component in a foreign trade zone is duty-paid because it 
was mistakenly shown as being included in a finished article en- 
tered therefrom, the mistaken entry may either be corrected in ac- 
cordance with the statutory provisions established for this purpose, 
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or the component erroneously included in the entry would be treat- 
ed as an inventory overage in the zone. Either way, the imported 
component erroneously included in the entry would have to be re- 
stored to its previous foreign zone status. It could not remain in the 
zone and be converted to domestic zone status, as C.S.D. 83-96 
permitted. 


EFFECTIVE DATE: June 19, 1990. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Entry Rulings branch (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Foreign trade zones are secured areas to which foreign and do- 
mestic merchandise may generally be brought for certain purposes 
without being subject to the Customs laws of the U.S. The Foreign 
Trade Zones Act of 1934, as amended (19 U.S.C. 8la-u) (‘the 
FTZA”), provides for the establishment and regulation of zones, the 
purpose of which is to attract and promote international trade and 
commerce. Part 146, Customs Regulations (19 CFR Part 146), gov- 
erns the admission of merchandise into a zone, its removal from the 
zone, and, among other things, its manipulation, manufacture, de- 
struction or exhibition while in the zone. 

Specifically, under section 3 of the Act, as amended, 19 U.S.C. 
8lc(a), imported and domestic merchandise may be brought into a 
zone for the purposes therein enumerated without being subject to 
the Customs laws of the U.S., but when imported merchandise is 
sent from a zone into Customs territory, it would then be subject to 
the laws and regulations of the U.S. affecting such merchandise. On 
this basis, imported merchandise admitted to a zone in so-called 
“nonprivileged foreign” status would be subject to duty in accor- 
dance with its character and condition as entered from the zone for 
consumption. 19 CFR 146.65(a\(2). In automobile assembly opera- 
tions conducted in a zone, for example, nonprivileged foreign parts, 
dutiable, roughly, from 4-11% ad valorem depending on the part, 
would if assembled into autos, be subject to duty at the rate applica- 
ble to autos (2.5% ad valorem), when the latter are entered for 
consumption. 

The second proviso to 19 U.S.C. 81c(a) provides in effect that for- 
eign merchandise which has been imported, duty-paid, may be tak- 
en into a zone from the Customs territory, placed in domestic zone 
status (19 CFR 146.43), and, regardless of whether it was used in 
manufacturing in the zone, it could subsequently be brought into 
Customs territory free of duty. 

Where an FTZ user erroneously reported a nonprivileged foreign 
part as included within the dutiable value of an auto manufactured 
in and entered from a zone for consumption, Ruling 215870, dated 
June 1, 1983, published as C.S.D. 83-96, 17 Cust. Bull. 932 (1983), 
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held that it was unnecessary for the FTZ user to file an amended 
entry for the article, and to obtain a refund of the duty paid for the 
unused part, which would then be returned to nonprivileged foreign 
status. Instead, the unused part could be converted to domestic sta- 
tus in the zone, having already been duty-paid albeit at the lower 
rate for autos, with a separate entry being filed for the nonprivi- 
leged foreign part used in its place, the dutiable status of that part 
likewise being regarded the same as the entered article. 

The legal basis for the ruling was that there was no perceived 
danger to the revenue and that Customs had generally been lenient 
with respect to nonadverse bookkeeping manipulations. However, 
the revenue could be affected if the unused part were never used in 
making an auto in the zone. In that situation, the usually higher 
rate of duty applicable to component parts could be avoided if the 
part should thereafter be removed from the zone as is. 

In T.D. 86-16, 51 FR 5040, effective on May 12, 1986, Customs ex- 
tensively revised its foreign trade zone regulations, 19 CFR Part 
146, pursuant to which a new provision, section 146.71, was added 
thereto. This provision required, in the foregoing circumstances, 
that the mistaken entry could be corrected in the manner pre- 
scribed by statute, with the part erroneously included therein being 
returned to its former foreign status. In response to a comment as- 
serting that this regulation overruled C.S.D. 83-96 (Ruling 215870), 
it was stated that “[w]hether or not the provision is contrary to Rul- 
ing 215870, the regulations take precedence.” 51 FR at 5045. Later, 
in an unpublished letter ruling, 218799, dated August 21, 1986, Cus- 
toms reaffirmed C.S.D. 83-96. 

In a notice of reconsideration published in the Federal Register 
on May 17, 1989, 54 FR 21223, Customs decided to reexamine this 
issue, and requested public comment in order to assist in a final de- 
termination in this matter. 


DIscUSSION OF COMMENTS 


In all, 16 comments from the public were received in response to 
the notice of reconsideration, 15 advocating the retention of the rul- 
ing, with one comment concluding that C.S.D. 83-96 was already su- 
perseded by the current foreign trade zone regulations as revised in 
1986. 


CoMMENTS FavorING RETENTION 


Virtually all those commenting in favor of retention state that 
the ruling is legal under the Foreign Trade Zones Act; that it fur- 
thers the intent of the Act to permit manufacturing activities in a 
zone under minimum cost conditions; that it provides a practical so- 
lution to everyday recordkeeping problems that arise in zone trans- 
actions; and that its revocation would add needless complexity and 
paperwork burdens to zone inventory and accounting systems. A 
number of these commenters believe that Customs should address 
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whether revocation of the ruling is precluded by the Paperwork Re- 
duction Act, the Regulatory Flexibility Act, Executive Order (E.O.) 
12291, and by the General Agreement on Tariffs and Trade (GATT), 
the latter of which, in pertinent part, makes reference to the need 
to simplify import documentation requirements. 

One commenter, a petroleum company, also says it uses C.S.D. 
83-96 to make entries for intermediate products in a zone, which 
are thereafter intended for further processing/refining therein 
before being removed to Customs territory for consumption. 

Although these commenters generally contend that C.S.D. 83-96, 
by its own terms, is only available if its use would not adversely af- 
fect the revenue, one such commenter attempts to respond to the 
Customs’ concern in this respect, by suggesting that a new status of 
zone merchandise be adopted exclusively for purposes of this rul- 
ing—that of “privileged domestic-restricted”, in order to assure that 
the actual removal of an imported component to Customs territory 
for consumption would be permitted only as part of a finished unit 
having the same duty rate as that which was previously applied to 
the component inadvertently. 


CoMMENT FavorinG REVOCATION 


One commenter states that Customs should cancel C.S.D. 83-96 
as moot and already superseded by the current foreign trade zone 
regulations. This commenter asserts that when inventory records 
which govern potential duty liability get out of phase with Customs 
entries due to an error in parts movement, the statutory remedy 
lies under 19 U.S.C. 1520(c\(1) to correct the entry; the remedy 
under the Customs regulations is to adjust the inventory records in 
the manner prescribed therein. Both methods achieve the purpose 
of restoring agreement among movement of merchandise, Customs 
entries and inventory records. This commenter maintains that the 
existing Customs foreign trade zone regulations are much simpler 
and more readily adaptable to high-volume industrial situations. 


Customs ANALYSIS 


When an imported component in a foreign trade zone is duty-paid 
because it was mistakenly shown as being included in a finished ar- 
ticle entered therefrom, C.S.D. 83-96 permits the component to 
thereafter be retained in the zone, with its zone status converted 
from foreign to domestic, a separate entry being filed for the partic- 
ular component actually used in the finished article. 

There is, however, no statutory authority generally, nor is there 
any authority in the Foreign Trade Zones Act in particular, to sup- 
port the method used in C.S.D. 83-96 for dealing with an incorrect 
entry of merchandise from a zone. Congress has set a definite 
scheme for specifically correcting the erroneous entry. For example, 
if the entry is not yet liquidated, its correction for clerical error 
could be effected as provided in in 19 U.S.C. 1520(a)(4); if liquidated, 
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its correction could be accomplished as provided in 19 U.S.C. 1501 
or 1520(cX1). The FTZA implicitly adopts this overall statutory 
scheme by providing generally that “when foreign merchandise is 
so sent from a zone into customs territory * * * it shall be subject to 
the laws and regulations of the United States affecting imported 
merchandise * * *”. 19 U.S.C. 81e(a). 

Nor is there any authority specifically in the FTZA which would 
allow imported merchandise falling within the conditionally duty- 
free purview of the statute to be duty-paid after admission to the 
zone, and then to remain therein, with its status converted to that 
of domestic. Rather, under the second proviso to section 3 of the 
FTZA, as amended, 19 U.S.C. 81c(a), which is the operative provi- 
sion herein, only merchandise “previously imported on which duty 
* * * has been paid * * * may be taken into a zone from the customs 
territory of the United States”, and placed in domestic zone status. 
19 U.S.C. 81c(a), second proviso; 19 CFR 146.43(a\2). 

Moreover, the second proviso is expressly dependent upon “such 
regulations respecting * * * the safeguarding of the revenue as the 
Secretary of the Treasury may deem necessary.” Pursuant to this, 
section 146.71 (19 CFR 146.71) was added to the Customs foreign 
trade zone regulations when these regulations were revised in 1986, 
and paragraph (d)(2) thereof is precisely on point in this context: 


[a] component of merchandise which has been entered, but not 
physically removed from a zone, shall be restored to its last 
zone status, provided the district director [dd] determines that 
the component was included in the entry through clerical error, 
mistake of fact, or other inadvertence not amounting to an er- 
ror in the construction of a law. Such an error, including that 
in appraisement of any entry or liquidation due to the above 
circumstances, may be corrected pursuant to section 520(c\1), 
Tariff Act of 1930, as amended (19 U.S.C. 1520(c\(1)) * * * If the 
[dd] decides there has been no error, mistake or inadvertence, 
or that the information was not timely provided, the compo- 
nent will be considered as an overage subject to the provisions 
of § 146.53(d). 


T.D. 86-16, 51 FR 5040, 5061-5062 (emphasis added). The facts for- 
merly dealt with in C.S.D. 83-96, as described, now fall squarely 
within the scope of section 146.71(d)\(2), which has the force and ef- 
fect of law and which, contrary to C.S.D. 83-96, mandates the legiti- 
mate redress available in this situation. The subject entry could be 
corrected in accordance with the statutory provisions established 
for this purpose, as already outlined, or the component erroneously 
included in the entry would be treated as an inventory overage in 
the zone. 19 CFR 146.53(d). Either way, the important point is that 
the imported component erroneously included in the entry would 
have to be restored to its previous foreign zone status. 51 FR at 
5046. It could not remain in the zone and be converted to domestic 
zone status, as C.S.D. 83-96 permitted. 
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Along these same lines, section 146.71(d)\(1) of the revised regula- 
tions (19 CFR 146.71(d)(1)), also issued under the second proviso, au- 
thorizes district directors to reject or cancel consumption entries 
from zones when the merchandise is not timely removed from the 
zone after entry, and merchandise removed from the zone does not 
enter U.S. commerce and is subsequently readmitted to the zone in 
domestic status. If the merchandise is so readmitted and the entry 
cancelled, it will, under this provision, also be restored to its last 
zone status and a new entry required upon its transfer to Customs 
territory. See C.S.D. 89-41, 23 Cust. Bull. and Dec., No. 21, 14 (May 
24, 1989). 

Notably, as observed in the final rulemaking proceedings in T.D. 
86-16, the position set forth in section 146.71(d)(1) is consistent with 
that in section 146.71(d)(2) “in that merchandise which was entered 
but never removed from [a] zone is treated as constructively trans- 
ferred back to the zone in its previous zone status.” 51 FR at 5046. 
Resort to such “legislative history” concerning the language of sec- 
tion 146.71(d\(2) is, of course, entirely appropriate, in order to con- 
firm its plain and unambiguous meaning. See Mast Industries, Inc. 
v. United States, 5 Fed. Cir. (T) 105, 108-109 (1987). The general 
purpose of section 146.71, as also averred in T.D. 86-16, is to close 
an existing loophole, protect the revenue and properly enforce U.S. 
import laws and regulations. 51 FR at 5046. 

Customs also remains of the opinion, after a thorough review of 
the comments, that the procedure approved in C.S.D. 83-96 “is not 
noticeably less cumbersome than following the procedure set by the 
statutes for correcting an entry,” 54 FR at 21224, and set by the 
regulations for handling inventory overages and shortages in a zone 
(i.e., discrepancies between what the inventory records reveal to be 
in the zone and what an actual physical count reveals). See, 19 CFR 
146.53(d). 

In light of this, and especially given the stated purpose of section 
146.71, it is fairly evident that there is no conflict presented here 
with respect to the requirements of GATT, para. 1, 61 Stat. A28, 
nor with those of the Paperwork Reduction Act, 44 U.S.C. 3501 et 
seq., E.O. 12291, or the Regulatory Flexibility Act, 5 U.S.C. 603 et 
seq., the latter three, in any case, having already been expressly ad- 
dressed in the 1986 revision of the regulations, which included sec- 
tion 146.71. 51 FR at 5046-5047; 5049. 

Inventory overages and shortages of nonprivileged foreign parts, 
dutiable, roughly, from 4-11% ad valorem, could be detected in a 
zone and conceivably misattributed after the fact to previous en- 
tries of automobiles from the zone. Using C.S.D. 83-96, the overages 
would be converted to domestic (duty-free) status, while the 
shortages would be separately entered, duty-paid, at the lower rate 
for autos (2.5% ad valorem); in actuality, however, the overages 
could have been caused by unrecorded receipts of imported parts in- 
to the zone (and would thus properly be admissible in foreign, rath- 
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er than domestic, zone status), whereas the shortages could have 
been caused by unrecorded removals of parts from the zone (and 
would thus properly be subject to duty at the typically higher parts 
rates, rather than the lower rate for autos). As remarked in the 
May 17, 1989, notice of reconsideration, using the “offset procedure 
approved by the ruling could hide these facts.” 54 FR at 21224. 

Moreover, even where an overage of parts is correctly related to a 
mistake in a prior entry of autos, once these parts are converted to 
domestic status under C.S.D. 83-96, having been mistakenly duty- 
paid at the lower rate for autos, there is nothing in the ruling 
which would then substantively preclude the subsequent removal of 
these parts from the zone, as is, for domestic consumption, should 
they later be needed in the domestic market as repair or replace- 
ment parts. In such a case, the usually higher duty rate for auto 
parts would have been improperly avoided. Nor in this connection, 
parenthetically, is there any authority in the FTZA which would al- 
low Customs to create a “hybrid” zone status of “privileged domes- 
tic-restricted”, as one commenter favoring C.S.D. 83-96 suggested 
be done, in order to close this loophole. 

In any event, it is wrong to use C.S.D. 83-96 to justify making en- 
tries for intermediate products in a zone, which are thereafter in- 
tended to stay in the zone for further processing/refining before be- 
ing sent into Customs territory for consumption. Such entries sim- 
ply constitute “sham” transactions prohibited by section 
146.71(d\(1). See C.S.D. 89-41, supra. 


CONCLUSION 


In view of the foregoing, and following careful consideration of 
the comments received and further review of the matter, Customs 
has determined to revoke C.S.D. 83-96 as lacking support in the 
statutory law, and being in direct and irreconcilable conflict with 
the Customs foreign trade zone regulations as revised in 1986, spe- 
cifically section 146.71(d\(2) thereof (19 CFR 146.71(d\2)). The Au- 
gust 21, 1986, unpublished letter ruling, 218799, supra, which reaf- 
firmed C.S.D. 83-96, despite the plain, contrary import of section 
146.71(d)(2) is, therefore, likewise revoked. Although explicitly invit- 
ed in the notice of reconsideration, no comments addressed a suita- 
ble effective date for this change. 
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MIcHAEL H. LANE, 


Acting Commissioner of Customs. 
Approved: April 16, 1990. 
Peter K. NuNEz, 
Assistant Secretary for Enforcement. 


(Published in the Federal Register, April 20, 1990 (55 FR 14966)] 








U.S. Customs Service 
































Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 16, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-44) 


Carriers: In certain cases, foreign shipyard costs for work performed 
on a vessel prior to its U.S. documentation are dutiable under 19 
U.S.C. 1466. 


Date: January 21, 1990 
File: HQ 110462 
VES-13-18-CO:R:P:C 110462 LLB 
Category: Carriers 
CuiEF, TECHNICAL BRANCH 
Paciric REGION 
300 North Los Angeles Street 
Post Office Box 2071 
Los Angeles, California 90053-3379 


Re: Petition for review for vessel repair entry #C27-0034983-3 
Vessel: President Polk V-2 
Date of arrival: October 3, 1988 
Port of arrival: San Pedro, California 


Dear Sir: 

Reference is made to your memorandum of September 8, 1989, 
which forwards for our consideration a petition for review regard- 
ing our decision in Customs Letter Ruling 110059 (dated June 21, 
1989). 
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Facts: 

The vessel in question was delivered new to the owner on July 17, 
1988. According to Coast Guard records, the vessel was documented 
as a U.S.-flag vessel on July 18, 1988, in San Francisco, California. 
On September 3, 1988, while on a voyage from Oakland, California, 
to Yokohama, Japan, the vessel sustained damage to the port 
ancher. On September 7, 1988, the owner contacted the builder re- 
garding a replacement for the damaged anchor. 

One anchor was airlifted from Kiel, West Germany to Hong Kong 
for installation, which was completed on September 18, 1988. 

On September 7, 1988, a second anchor was ordered from the for- 
eign builder for delivery in Oakland, California. The invoice price 
listed for the anchor is 33,730 DM. 

The owner filed an application for relief on the grounds that the 
installed anchor was covered under the vessel’s warranty clause. 
This application for relief was denied in Customs Letter Ruling 
110059 (June 21, 1989) for lack of sufficient information. The owner 
now files a petition for review on the grounds that the anchor in- 
stalled was a “spare part” and therefore entitled to duty-free status. 


Issue: 


Whether an anchor airlifted from a foreign builder to a foreign 
port and immediately installed can be considered a “spare part” 
and entitled to duty-free status. 


Law and Analysis: 

Title 19, United States Code, section 1466, provides, in pertinent 
part, that the equipment purchased for and the repairs made in a 
foreign country upon a vessel documented under the laws of the 
United States to engage in the foreign or coasting trade or intended 
to be employed in those trades shall be subject to the payment of an 
ad valorem duty of 50 percent on the cost of that equipment and 
those repairs. 

It is Customs position that, in certain cases, foreign shipyard costs 
for work performed on a vessel prior to its U.S. documentation are 
dutiable under section 1466. The particular circumstances involved 
in a case may result in the assessment of duty. Such is the case, for 
instance, when a vessel, although not documented under U.S. law at 
the time work is performed, is intended to be used in foreign or 
coastwise trade once documented. In this case the vessel was intend- 
ed to be and in fact was documented for the foreign trade. 

The vessel owner asserts that a listing of the anchor in a specifi- 
cation booklet which covers the class of vessel under consideration 
under “Spare Parts”, is sufficient to classify the anchor as a duty- 
free spare part. The Customs Service has held that a part which is 
not of such immediate necessity as to be carried aboard ship is not a 
spare (see Customs Letter 109463). Furthermore, Customs Letter 
Ruling 109424 LLB, upon which the owner relies, specifically states 
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that only “materials loaded on the vessels prior to documentation, 
including spare parts”, may be excused from duty consideration. 

In the instant case the anchor was not loaded onto and carried 
with the vessel prior to the date of the vessel’s documentation. 
Here, the vessel in question was documented on July 18, 1988. The 
replacement anchor had not been placed aboard the vessel at that 
time, but remained with the foreign builder until being airlifted to 
Hong Kong in September, 1988. Therefore, the so-called “fleet 
spare” replacement anchor cannot be classified as a duty-free spare 
part within the ambit of 19 U.S.C. 1466. 

Holding: 

An anchor which is not carried aboard a vessel as a spare, but 

rather is airlifted from a foreign builder to a foreign port and in- 


stalled cannot be classified as a duty-free spare part. Accordingly, 
the petition for review is denied. 


(C.S.D. 90-45) 


Carriers: Steel wire slings used to lade and unlade lumber from a 
vessel may not be designated as instruments of international traf- 
fic (IIT) pursuant to 19 U.S.C. 1322(a) and 19 CFR 10.41a when 
not so used at time of importation. 


Date: January 5, 1990 
File: HQ 110692 
BOR-7-07-CO:R:P:C 110692 KVS 
Category: Carriers 
Mr. T.W. Maculre 
SEABORN Marine Services (B.C.), INc. 
7867 Express Street 
Suite 205 
Burnaby, British Columbia 
Canada V5A 1S7 


Re: Designation of steel wire lumber slings as instruments of inter- 
national traffic. 


Dear Mr. Macuire: 

This is in response to your letter of December 1, 1989, in which 
you request that we designate certain steel wire lumber slings as in- 
struments of international traffic. 


Facts: 


You state that your company services and disperses steel wire 
slings used for transporting lumber to an American client, who ac- 
tually owns the slings. 
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You describe the slings as consisting of 6 main strands, each com- 
posed of 24 or 26 individual strands of steel wire. These six main 
strands are then twisted around a core of either hemp or fiber ma- 
terial. The sling is formed when two loose ends are “swagged” or 
joined together by an aluminum sleeve. These sleeves are perma- 
nently marked with the manufacturer’s name, the date of manufac- 
ture, and safe work load. It is asserted that the slings have a life ex- 
pectancy of at least 10 years. 

You state that following service and inspection by your firm, the 
lumber slings are transported to U.S. ports by container. Upon arri- 
val, they are discharged from the containers and used in pairs to 
load ships with packages of lumber. You state that the slings will 
remain around the packages of lumber during the voyage and will 
be used to discharge the lumber from the vessel. The slings will 
then be removed from the lumber packages and shipped back to 
your company for servicing. 


Issue: 

Whether steel wire slings which are used to lade and unlade lum- 
ber from vessels may be designated as instruments of international 
traffic within the meaning of 19 U.S.C. 1322(a) and section 10.41a of 
the Customs Regulations (19 CFR 10.41a). 


Law and Analysis: 

Section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)), 
provides that “[vjehicles and other instruments of international 
traffic, of any class specified by the Secretary of the Treasury, shall 
be excepted from the application of the customs laws to such extent 
and subject to such terms and conditions as may be prescribed in 
regulations or instructions of the Secretary of the Treasury.” 

The Customs Regulations issued under the authority of section 
322(a) are contained in section 10.4la (19 CFR 10.41a). Section 
10.41a(aX1) specifically designates lift vans, cargo vans, shipping 
tanks, skids, pallets, caul boards, and cores for textile fabrics as in- 
struments of international traffic. 

Section 10.41a(a\(1) also authorizes the Commissioner of Customs 
to designate other items as instruments of international traffic in 
decisions to be published in the weekly Customs Bulletin. Once des- 
ignated as instruments of international traffic, these items may be 
released without entry or the payment of duty, subject to the provi- 
sions of section 10.41la. 

To qualify as an “instrument of international traffic” within the 
meaning of section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 
1322(a)), and the regulation issued thereunder (19 CFR 10.41a et 
seq.), an article must be used as a container or holder. The article 
must be substantial, suitable for and capable of repeated use, and 
used in significant numbers in international traffic. 
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In requesting that wire lumber slings be designated as instru- 
ments of international traffic, you rely on Treasury Decision 
80-145. In that decision, we ruled that steel lumber slings with per- 
manently affixed identification plates that were used to hold steel 
products together from the time of their manufacture until they 
reach their point of unlading or ultimate destination in the United 
States were instruments of international traffic within the meaning 
of section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)) 
(emphasis added). 

As we indicate, Treasury Decision 80-145 allows cargo slings to 
be designated as instruments of international traffic only for a very 
specific use. Under the facts before us, the wire lumber slings are 
not placed on the lumber at the time of manufacture but are “dis- 
charged from the containers and used in pairs to load ships with 
packages of lumber”. Furthermore, there is nothing to indicate that 
the slings are used to hold, contain, or secure the lumber during 
transportation. Therefore, the slings under consideration do not fall 
within the use allowed by Treasury Decision 80-145. Since the use 
under the facts before us does not fall within the specific circum- 
stance contemplated by Treasury Decision 80-145, we must look 
elsewhere to make our decision. 

Customs Service Decision 79-395 also addresses the use of steel 
cargo slings. In the facts in that case, slings made of steel cable 
were used to hold and contain imported steel pipes while the pipes 
were laded and unladed. After the steel pipe was discharged in the 
United States, the slings were returned to the vessel and carried to 
the foreign port of lading and were again wrapped around pipes for 
importation into the United States. In that decision, we ruled that 
steel cargo slings used to lade and unlade steel pipes from a vessel 
were not substantial containers or holders and did not qualify as in- 
struments of international traffic (see also Legal Determination 
79-0243, and Customs Letter Ruling 103887 MJN (dated April 20, 
1979)). 

In the facts before us, the steel wire lumber slings under consider- 
ation are used “so that our customers may use the steel lumber 
slings for loading of their ships * * *.” This use is clearly within the 
use contemplated by Customs Service Decision 79-395, which ref- 
uses to designate slings so used as instruments of international 
traffic. 

Holding: 

Steel wire slings which are used to lade and unlade lumber from 
a vessel are not substantial containers or holders and may not be 
designated as instruments of international traffic within the mean- 
ing of 19 U.S.C. 1322(a) and section 10.41a of the Customs Regula- 
tions (19 CFR 10.41a). 
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(C.S.D. 90-46) 


Drawback: Guantanamo Bay Naval Station in Cuba is considered 
foreign territory for purposes of canceling the temporary importa- 
tion bond. 


Date: January 22, 1990 
File: DRA-1-09-CO:R:C 
221926K 
Ricuarp C. Katz, Esq. 
ATTorNEY AT LAw 
81 Main Street 
White Plains, New York 10601 


Dear Sir: 

In your letter of November 21, 1989, you cited sections 191.13 and 
7.11 of the Customs Regulations to support your position that a 
shipment from the United States to Guantanamo Bay Naval Sta- 
tion constitutes an “exportation” to cancel a Temporary Importa- 
tion Bond for merchandise imported under subheading 9813.00.05, 
Harmonized Tariff Schedule of the United States (formerly item 
864.05, Tariff Schedules of the United States). You asked for a rul- 
ing to confirm your position. 

Section 191.13 states that 


Guantanamo Bay Naval Station shall be considered foreign 
territory for drawback purposes. However, under 19 U.S.C. 
1313, there is no authority of law for the allowance of drawback 
of Customs duty on articles manufactured or produced in the 
United States and shipped to Puerto Rico, the Virgin Islands, 
American Samoa, Wake Island, Midway Islands, Kingman 
Reef, Guam, Canton Island, Enderbury Island, Johnston Island, 
or Palmyra Island. 


Exportation is defined, in part, in section 101.1(k) of the Customs 
Regulations as 


A severance of goods from the mass of things belonging to 
this country with the intention of uniting them to the mass of 
things belonging to some foreign country. 


The definition is applicable for the requirement for exportation 
for drawback and to satisfy the requirement for exportation of mer- 
chandise that was temporarily imported under bond. U.S. posses- 
sions are not foreign countries. Shipments to U.S. possessions, as in- 
dicated in section 191.13, are not exportations for purposes of the 
drawback laws or for temporary importations under bond. 

Section 7.11 of the Customs Regulations states that 


Articles of foreign origin may enter the area (both land and 
water) of the Guantanamo Bay Naval Station free of duty, but 
such articles shall be subject to duty upon their subsequent en- 
try into the United States. 
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The origin of section 7.11 is found in the opinion of the Attorney 
General dated April 8, 1929 (T.D. 43302), that Guantanamo Bay Na- 
val Station was not a “possession” of the United States for purposes 
of the tariff laws and this regulation first appeared in the Customs 
Regulations of 1931 as Article 268. However, it was not until the 
Customs Regulations of 1943 that section 22.2(b), now found in sec- 
tion 191.13 of the Customs Regulations, provided that Guantanamo 
Bay Naval Station shall be considered foreign territory for draw- 
back purposes. Presumedly, the basis for this regulation is the opin- 
ion of the Attorney General. 

Likewise, the shipment of merchandise to Guantanamo Bay Na- 
val Station constitutes an exportation to cancel a Temporary Impor- 
tation Bond provided that there is compliance with the definition 
for “exportation” as defined in section 101.1(k) of the regulations. 
Note that U.S. Notes, 1.(c), Subchapter 1, Harmonized Tariff Sched- 
ule of the United States, specifically excludes from free entry of ar- 
ticles exported and returned that were exported under subheading 
9813.00.05. 

A copy of this letter may be given to the appropriate District Di- 
rector to show that a shipment to Guantanamo Bay Naval Station 
satisfies the requirement for exportation under temporary importa- 
tions under bond, provided, of course, that the District Director is 
satisfied that the exportation did in fact take place. 





(C.S.D. 90-47) 


Valuation: Payments made for obtaining additional quota from the 
seller after the sale of the merchandise for exportation to the U.S. 
in order to comply with the correct quota category are not part of 
the transaction value. 


Date: January 22, 1990 
File: HQ 544220 
CLA-2 CO:R:C:V 544220 DHS 
Category: Valuation 
AREA DIRECTOR 
JFK Atrport AREA 


Re: Dutiability of payments made to obtain corrected quota; IA 25/88. 


Dear Sir: 

This is in response to an internal advice, regarding the dutiability 
of quota charges incurred by the importer. The merchandise was 
appraised pursuant to transaction value, section 402(b) of the Tariff 
Act of 1930, as amended by the Trade Agreements Act of 1979 
(TAA; 19 U.S.C. 1401a(b)). The question arises as a result of an au- 
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dit performed by the Regulatory Audit Division of the New York 
Region. 
Facts: 

The concerned companies include Sassco Fashions Ltd. and 
Breckenridge Ltd., divisions of the Leslie Fay Company. You assert 
that these companies have incorrectly categorized the wearing ap- 
parel imported into the United States and therefore, have acquired 
improper visas for their importation. 

Sassco Fashions Ltd., during 1985 and 1986, shipped-extra non-co- 
ordinating skirts with their shipments of suits. You have stated 
that after inquiries from Customs regarding these shipments, Sass- 
co made a voluntary disclosure regarding 38 of these shipments. 
With respect to Breckenridge, 8 shipments of jackets and skirts 
were entered as suits. You state that these items should have been 
entered as sportswear components. 

In order to rectify the quota violations, both Sassco and Brecken- 
ridge purchased new visas with the correct categories from the 
overseas shipper. It is this second payment for quota which is in 
issue. 

The importer contends that the payments for the replacement 
visas are post importation costs and not directly related to the 
prices paid for the merchandise. Therefore, these payments are not 
part of the transaction value for the imported merchandise. 

You have treated these payments as part of the “price actually 
paid or payable” for the merchandise since the payments were paid 
to the seller for the quota. 


Issue: 


Whether payments for obtaining additional quota from the seller 
in order to comply with the correct quote category are part of the 
price actually paid or payable for the imported merchandise when 
sold for exportation to the United States. 


Law and Analysis: 


Transaction value, the preferred method of appraisement, is de- 
fined in section 402(b) of the TAA as “the price actually paid or pay- 
able for the merchandise when sold for exportation to the United 
States,” plus certain enumerated additions. It has consistently been 
the position of the Customs Service that quota charges are part of 
the “price actually paid or payable for the merchandise when sold 
for exportation to the United States’, if the quota is purchased from 
the seller. 

In the present situation, the payments for the purchase of the 
original quota were included in the “price actually paid or payable 
for the merchandise when sold for exportation to the United States” 
(emphasis added). These payments were included as part of the 
transaction value. The payments to obtain the correct visa category 
were made subsequent to the sale for exportation of the imported 
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merchandise. Therefore, they are not part of the “price actually 
paid or payable for the merchandise when sold for exportation to 
the United States.” 

Holding: 

In view of the foregoing, we conclude that payments made for ob- 
taining additional quota from the seller after the sale of the mer- 
chandise for exportation to the United States in order to comply 
with the correct quota category are not part of the transaction 
value. 


(C.S.D. 90-48) 


Valuation: Commissions to be paid to the prospective company to 
perform the services of assisting in the purchase of the merchan- 
dise from the foreign manufacturers are to be considered bona 
fide buying commissions. 

Date: February 7, 1990 

File: HQ 544335 

CLA-2 CO:R:C:V 544335 DHS 
Category: Valuation 

Duncan A. Nixon, Esa. 

SHARRETTS, PALey, CARTER & BLAvuveLt, P.C. 

67 Broad Street 

New York, New York 10004 


Re: Buying commissions. 


Dear Mr. NIxon: 

This is in reply to your letter of April 20, 1989, sent to the Area 
Director, Newark, New Jersey and forwarded to us for our response. 
You inquire as to the effect of section 402(b) of the Tariff Act of 
1930, as amended by the Trade Agreements Act of 1979 (TAA; 19 
U.S.C. 1401a(b)), on certain contemplated transactions to be entered 
into by Donna Karen Company of New York, New York with 
H.MS. Inc. of Seoul, Korea. You have inquired about the dutiability 
of certain commissions to be paid to a related foreign company in 
exchange for services in aiding in the purchase of merchandise from 
foreign manufacturers. 


Facts: 

You have submitted a signed buying agency agreement between 
the Donna Karen Company (hereinafter the importer) and the pro- 
spective agent. 

This agreement provides that the agent is to perform the services 
of visiting manufacturers; collecting samples and submitting these 
samples to the buyer; reporting the market situation and availabili- 
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ty of the merchandise and obtaining price quotes; placing orders on 
behalf of the buyer with the manufacturers; examining the quality 
and quantity of the merchandise; inspecting the packaging; con- 
firming the scheduling of the production and shipping times; re- 
turning or rejecting merchandise which does not meet specifications 
upon the buyer’s approval; and negotiating at the buyers direction 
settlement for claims arising from acceptance of merchandise which 
the buyer rejects upon receipt. 

The agreement also provides that the proposed agent is to retain 
the invoices and other receipts from the manufacturers and submit 
copies to the buyer immediately upon payment by the agent in or- 
der to verify the amounts which are shown on the export invoices. 

The agreement provides that the agent does not have any rights 
of ownership or any other interest financial or otherwise, in the 
manufacturers. Additionally, the agent will not share any commis- 
sion paid by the buyer to the proposed agent with the manufactur- 
ers. It further will not receive or accept any remuneration from any 
manufacturer with which the agent deals on behalf of the buyer. 
All expenses incurred by the proposed agent on behalf of the buyer 
will be reimbursed to the agent. 

The agent is to receive a commission of five and one-half percent 
of the aggregate F.O.B. price. This commission is to be separately 
invoiced by the proposed agent. 


Issues: 

Are the services to be performed by the proposed agent as de- 
scribed in a buying agency agreement sufficient to conclude that a 
buying agency exists? 


Law and Analysis: 

For the purpose of this prospective ruling request, we are assum- 
ing that transaction value will be applicable as the basis of 
appraisement. 

Transaction value is defined in section 402(b)\(1) of the TAA. This 
section provides, in pertinent part, that the transaction value of im- 
ported merchandise is the price actually paid or payable for the 
merchandise plus amounts for the items enumerated in section 
402(b\1). Buying commissions are not specifically included as one of 
the additions to the “price actually paid or payable.” The “price ac- 
tually paid or payable” is more specifically defined in section 
402(b)(4)(a) as: 


The total payment (whether direct or indirect * * *) made, or to 
be made, for imported merchandise by the buyer to, or for the 
benefit of, the seller. 


It is clear from the statutory language that in order to establish 
transaction value one must know the identity of the seller and the 
amount actually paid or payable to him. As stated in HRL 542141 
(TAA #7), dated September 29, 1989, “* * * an invoice or other doc- 
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umentation from the actual foreign seller to the agent would be re- 
quired to establish that the agent is not a seller and to determine 
the price actually paid or payable to the seller. Furthermore, the to- 
tality of the evidence must demonstrate that the purported agent is 
in fact a bona fide buying agent and not a selling agent or an inde- 
pendent seller.” 

In order to view the relationship of the parties as a bona fide buy- 
ing agency, Customs must examine all the relevant factors. J.C. 
Penney Purchasing Corporation et al. v. United States, 80 Cust. Ct. 
84, C.D. 4741 (1978), 451 F. Supp. 973 (1983); United States v. Knit 
Wits (Wiley) et. al., 62 Cust. Ct. 1008, A.K.D. 251 (1969). The prima- 
ry consideration, however, “is the right of the principal to control 
the agent’s conduct with respect to the matters entrusted to him.” 
Dorf Int’l Inc., et al. v. United States, 61 Cust. Ct. 604, A.R.D. 245, 
291 F. Supp. 690 (1968). The degree of discretion granted the agent 
is an important factor. New Trends Inc. v. United States, 10 CIT 
——, 645 F. Supp. 957 (1986). The fact that the buyer and the agent 
are related does not preclude the existence of a buying agency how- 
ever, the circumstances surrounding such related party transac- 
tions are subject to close scrutiny in determining whether a com- 
mission is a bona fide commission. Bushnell v. United States, C.A.D. 
110 (1973). The plaintiff bears the burden of proof to establish the 
existence of a bona fide agency relationship and that the charges 
paid were bona fide buying commissions. Monarch Luggage Compa- 
ny, Inc., v. United States, 13 CIT ——, Slip. Op. 88-91 (1989). 

The Court of International Trade in the case of New Trends Inc., 
supra, set forth several factors upon which to determine the exis- 
tence of a bona fide buying agency. These factors include: whether 
the agent’s actions are primarily for the benefit of the importer, or 
for himself; whether the agent is fully responsible for handling or 
shipping the merchandise and for absorbing the costs of shipping 
and handling as part of its commission; whether the language used 
on the commercial invoices is consistent with the principal-agent re- 
lationship; whether the agent bears the risk of loss for damaged, 
lost or defective merchandise; and whether the agent is financially 
detached from the manufacturer of the merchandise. 

The above-stated factors have been determining factors applied 
by the courts to deny the existence of a buying agency relationship 
in New Trends, Inc., supra, Jay-Arr Slimwear Inc., v. United States, 
—— CIT ——,, Slip. Op. 88-21 (1988), Rosenthal-Netter, Inc. v. Unit- 
ed States, —— CIT ——, Slip. Op. 88-9 (1988). 

It is well settled that a bona fide agency agreement is not disposi- 
tive of the determination that a bona fide buying agency exists. 
New Trends, Inc. v. United States, supra. The buying agency agree- 
ment is only evidence that the parties intended to create an agency 
relationship. The agreement must be supported by sufficient evi- 
dence. Rosenthal-Netter, Inc. v. United States, 12 CIT , Slip. Op. 
88-9 (1988). In Hub Floral Mfg. v. United States, 60 Cust. Ct. 905, 
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R.D. 11544 (1968), the court noted that “Acts may support, or they 
may cast doubt upon, the words which parties speak or reduce to 
writing.” 

The services outlined in the buying agency agreement are indica- 
tive of those generally provided in a buying agency relationship. 
Support is provided to the bona fide nature of the relationship since 
the handling and freight charges will be reimbursed to the agent. 
Further, the fact that the commissions will be invoiced and paid 
separately strengthen the fact that the commissions do not inure to 
the benefit of the manufacturer. These factors considered along 
with the other factors disclosed in your letter and the buying agen- 
cy agreement give you the appearance of a bona fide buying agency. 

On the basis of the information you have provided regarding the 
prospective transactions in question, if the actions of the parties 
conform to your letter and the terms of the buying agency agree- 
ment, the importer will exercise the requisite degree of control over 
the buying agent. Note however, that the degree of control asserted 
over the agent is factually specific and could vary with each impor- 
tation. The actual determination as to the existence of a buying 
agency will be made by the appraising officer at the applicable port 
of entry upon the presentation of the proper documentation as de- 
scribed in TAA No. 7. Based upon these considerations, we conclude 
that the commissions to be paid to the buying agent constitute bona 
fide buying commissions which will not be dutiable under transac- 
tion value. 


Holding: 

In view of the foregoing, it is our conclusion that the commissions 
to be paid to the prospective company to perform the services of as- 
sisting in the purchase of the merchandise from the foreign manu- 
facturers are to be considered bona fide buying commissions as long 
as the considerations discussed above are followed. 





(C.S.D. 90-49) 


Classification: The applicability of partial duty exemption under 
HTSUS subheading 9802.00.60 to truck leaf spring assemblies 
from Mexico. 


Date: February 7, 1990 

File: HQ 555342 

CLA-2 CO:R:C:V 555342 GRV 
Category: Classification 
Tariff No.: 9802.00.60 
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Mr. RicuarpD G. SELEY 
Rupo.PH Mies & Sons, Inc. 
CUSTOMHOUSE BROKERS 

4950 Gateway East 

P.O. Box 144 

El Paso, Texas 79942 


Re: Applicability of partial duty exemption under HTSUS subhead- 
ing 9802.00.60 to truck leaf spring assemblies from Mexico. 


Dear Mr. SELEY: 

This is in response to your letters of March 20, and July 10, 1989, 
on behalf of Detroit Steel Products Co., Inc., requesting a ruling on 
the applicability of subheading 9802.00.60, Harmonized Tariff 
Schedule of the United States (HTSUS), to truck leaf spring assem- 
blies to be imported from Mexico. Additional information was for- 
warded directly to this office from Detroit Steel Products by letters 
dated January 19, and 25, 1990. 


Facts: 

You state that U.S. origin flat bars of spring steel in 30-foot 
lengths will be shipped to Mexico for processing and assembly into 
truck leaf springs, which will then be returned to the U.S. for fur- 
ther processing. In Mexico, the exported bars will be subjected to 
the following operations: 


(1) cutting-to-length and hole-punching; 

(2) hot forging, to create the proper shape; 

(3) heat treating some 90% of the leaf spring parts; 
(4) shot peening; and, 

(5) assembly of the individual leafs into leaf springs. 


The assembled leaf springs will then be returned to the US. 
where they will be subjected to a process referred to as “presetting,” 
which you assert changes the molecular structure in both the ten- 
sion and compression surfaces of the assembled leaf springs by 
forming at ambient temperature. 

Regarding the “presetting” operation, literature which you pro- 
vided to us from the Society of Automotive Engineers, Inc. (SAE), 
describes it as one of the three types of mechanical prestressing op- 
erations (the other two operations being stress peening and shot 
peening), which produce large increases in fatigue durability with- 
out increasing the size of the spring. An SAE chart illustrating the 
effect(s) of the various operations on spring assemblies shows that, 
within this trinity of mechanical prestressing operations, while 
stress peening produces the most dramatic compressive stresses, 
presetting also produces residual stresses. Thus, all three opera- 
tions, either independently or in conjunction with each other, serve 
to increase the fatigue properties of a spring. Regarding “preset- 
ting” (the operation under consideration here), the descriptive liter- 
ature states that it: 
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produces residual compressive stresses in the tension surface 
and residual tensile stresses in the compression surface by forc- 
ing the leaves to yield or take a permanent set in the direction 
of subsequent service loading. While this operation is beneficial 
to fatigue life, its primary effect is the reduction of “settling” 
(load loss) in service. Presetting is usually done on the spring 
assembly. 


The SAE literature further states that the curvature of a leaf 
spring will be changed by mechanical prestressing. 

You also assert that while the preset operation does not change 
the load capacity of the springs, the free camber of the spring is per- 
manently altered—the loaded height (height at a particular load) of 
the finished spring is affected—when it is subjected to presetting, 
and that the operation is very critical to the final spring perform- 
ance (spring life and controlled loaded height). You state that the 
height of a spring will normally be reduced by approximately '/ 
inch after presetting. 


Issue: 

Whether “presetting” constitutes a sufficient process of manufac- 
ture to qualify as “further processing” within the meaning of 
HTSUS subheading 9802.00.60. 


Law and Analysis: 


HTSUS subheading 9802.00.60 provides a partial duty exemption 
for: 


[aJny article of metal (as defined in U.S. note 3(d) of this sub- 
chapter) manufactured in the United States or subjected to a 
process of manufacture in the United States, if exported for fur- 
ther processing, and if the exported article as processed outside 
the United States, or the article which results from the process- 
ing outside the United States, is returned to the United States 
for further processing. 


This tariff provision imposes a dual “further processing” require- 
ment on qualifying metal articles: one foreign, and when returned, 
one domestic. However, not all “processing” to which articles of 
metal can be subjected are significant enough to qualify as “further 
processing,” within the purview of HTSUS subheading 9802.00.60. 
Intelex Systems, Inc. v. United States, 59 CCPA 138, C.A.D. 1055, 
460 F.2d 1083 (1972), affg, 65 Cust. Ct. 306, C.D. 4093, 318 F. Supp. 
515 (1970). Metal articles satisfying these statutory requirements 
may be classified under HTSUS subheading 9802.00.60 with duty 
only on the value of such processing performed outside the U.S., up- 
on compliance with 19 CFR 10.9. 

In the Jntelex case (a case decided under paragraph 1615(g)(2) of 
the Tariff Act of 1930, as amended, the precursor provision of TSUS 
item 806.30 and HTSUS subheading 9802.00.60), copper wire and 
insulating paper were foreign processed into lead-covered telephone 
cable and imported on cable rolls. The cable then was merely 
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strung on poles after a wire stripping and splicing operation. The is- 
sue presented was whether the imported telephone cable was “re- 
turned to the U.S. for further processing,” within the meaning of 
paragraph 1615(g\2\B). The court considered the words “process” 
and “processing” and stated that: 


* * * its meaning [processing] must be controlled by the particu- 
lar context in which it is used here and the legislative intent. 
(Citation omitted). When we look to the context of [paragraph] 
1615(g\(2), we do not think that Congress had in mind that any 
and all kinds of ‘processing’ taking place upon return of an arti- 
cle to the United States would suffice to bring the article with- 
in the purview of that paragraph. Instead, we believe that the 
words ‘further processing’ relate to the kind of processing to 
which the article had been subjected before—namely, ‘a process 
of manufacture,’ as expressed in [paragraph] 1615(g\2XA). We 
continue of the view that Congress used the expression ‘subject- 
ed to a process of manufacture’ as synonymous with ‘process- 
ing’ (citation omitted), and that the ‘further processing’ 
referred to in [paragraph] 1615(g\(2) is a further manufacturing 
process. 


The court stated that it did ‘“* * * not think that processes to which 
an already completed article were subjected, incident to using it for 
the purpose intended, were necessarily part and parcel of manufac- 
turing processes performed on that article.” (Court’s emphasis). 
Therefore, finding no evidence that the operations performed in the 
U.S. on the imported telephone cable constituted a process of manu- 
facture in any common or commercial sense, the court determined 
that the partial duty exemption was inapplicable to the imported 
cable. 
In C.S.D. 84-49, 18 Cust. Bull. 957 (1983) we stated that: 


[flor purposes of item 806.30, TSUS, the term ‘further process- 
ing’ has reference to processing that changes the shape of the 
metal or imparts new and different characteristics which be- 
come an integral part of the metal itself and which did not ex- 
ist in the metal before processing; thus, further processing in- 
cludes machining, grinding, drilling, threading, punching, form- 
ing, plating, and the like, but does not include painting or the 
mere assembly of finished parts by bolting, welding, etc. 


In this case, we are satisfied that the “presetting” operation to be 
performed on the returned truck leaf springs constitutes “further 
processing” within the meaning of HTSUS subheading 9802.00.60. 
It is clear that presetting serves to both change the shape of the 
metal (the height of the truck leaf springs will be reduced by ap- 
proximately a %: inch) and to impart a different characteristic to 
the metal which did not exist before the processing—primarily by 
reducing the “settling” (load loss) in service of the spring and also 
by improving the fatigue life of the leaf spring by increasing its 
residual compressive stresses. Accordingly, provided the documenta- 
ry requirements of 19 CFR 10.9 are met, the truck leaf spring as- 








26 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 18, MAY 2, 1990 


semblies will be eligible for HTSUS subheading 9802.00.60 treat- 
ment when returned to the U.S. 
Holding: 

On the basis of the described manufacturing process, we conclude 
that the “presetting” operation constitutes a sufficient process of 
manufacture to qualify as “further processing” within the meaning 
of HTSUS subheading 9802.00.60, and that the truck leaf spring as- 
semblies will be eligible for the partial duty exemption available 
under that tariff provision, provided there is compliance with the 
documentary requirements of 19 CFR 10.9. 





(C.S.D. 90-50) 


Classification: The applicability of partial duty exemption under 
HTSUS subheading 9802.00.50 to cut and bent random length 
steel concrete reinforcing end bars imported from Mexico. 


Date: January 22, 1990 
File: HQ 555417 
CLA-2 CO:R:C:V 555417 GRV 
Category: Classification 
Tariff No.: 9802.00.50 
Davip R. AMERINE, Esa. 
BROWNSTEIN ZEIDMAN AND SCHOMER 
1401 New York Avenue, N.W., Suite 900 
Washington, D.C. 20005 


Re: Applicability of partial duty exemption under HTSUS subhead- 
ing 9802.00.50 to cut and bent random length steel concrete rein- 
forcing end bars imported from Mexico. 


Dear Mr. AMERINE: 

This is in response to your letters of June 8, and December 27, 
1989, on behalf of W. Silver, Inc., requesting a ruling on the applica- 
bility of subheading 9802.00.50, Harmonized Tariff Schedule of the 
United States (HTSUS), to cut and bent random length steel con- 
crete reinforcing end bars imported from Mexico. Information 
which you provided in a meeting at Customs Headquarters on Nov- 
ember 16, 1989, concerning the bending operation was also consid- 
ered in preparing this ruling. 


Facts: 

Your client manufactures steel concrete reinforcing bars (rebars) 
in the U.S. from used railroad rails. After cutting 20 and 40 foot 
standard lengths from rebars ranging in length from 50 to 300 feet, 
end bars of various, non-standard lengths, referred to as “random 
lengths,” are left over. Although some of the random lengths are 
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sold directly to U.S. customers from the manufacturing plant, 
others are currently exported to Mexico and cut to shorter lengths, 
ranging from one to 14 feet. In Headquarter Ruling Letter 553534 
(September 24, 1985), we held that this cutting-to-length operation 
constituted an “alteration” of the rebars within the meaning of 
item 806.20, Tariff Schedules of the United States (TSUS) (carried 
over into the HTSUS as subheading 9802.00.50). 

It is now proposed that some of the cut random lengths will also 
be subjected to various bending operations, as specified by custom- 
ers’ orders. You state that after the bending operation, the bent 
random length rebars remain rebars, and will be used in the same 
way they would be used prior to export and alteration. You assert 
that bending some of the already cut random lengths will not de- 
stroy the identity of the exported random lengths nor result in a 
new and different prodiuct; that bending will not change the charac- 
ter, quality, texture, or use of the merchandise. Further, you indi- 
cate that no new American Society for Testing Materials (ASTM) 
specifications will be applicable to the imported bent random 
lengths, as ASTM designation numbers are not contingent upon the 
length or shape of rebar. In this regard, you state that both straight 
and bent rebar are classified under ASTM A616. Accordingly, you 
assert that the cutting and bending of the rebars does not constitute 
the “manufacture” of new and different articles, but rather quali- 
fies as an “alteration” under the statute, and request that we con- 
firm the applicability of HTSUS subheading 9802.00.50 to the re- 
turned cut and bent rebars. 


Tssue: 


Whether the bending of cut random length rebars constitutes an 
“alteration” for purposes of HTSUS subheading 9802.00.50. 


Law and Analysis: 

Articles returned to the U.S. after having been exported to be ad- 
vanced in value or improved in condition by repairs or alterations 
may qualify for the partial duty exemption under HTSUS subhead- 
ing 9802.00.50 provided the foreign operation does not destroy the 
identity of the exported articles or create new or different articles 
through a process of manufacture. However, entitlement to this 
tariff treatment is precluded where the exported articles are incom- 
plete for their intended use prior to the foreign processing, Guardi- 
an Industries Corp. v. United States, 3 CIT 9 (1982), or where the 
foreign operation constitutes an intermediate processing operation, 
which is performed as a matter of course in the preparation or the 
manufacture of finished articles. Dolliff & Company, Inc., v. United 
States, 81 Cust. Ct. 1, C.D. 4755, 455 F.Supp. 618 (1978), aff'd, 66 
CCPA 77, C.A.D. 1225, 599 F.2d 1015, 1019 (1979). Articles entitled 
to this partial duty exemption are dutiable only upon the cost or 
value of the foreign repairs or alterations when returned to the 
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U.S., provided the documentary requirements of 19 CFR 10.8 are 
satisfied. 

Regarding the various ruling letters referenced—Headquarters 
Ruling Letters (HRLs) 553534 (September 24, 1985), 071705 (Febru- 
ary 21, 1984) and 071600/071752 (April 6, 1984)—, these dealt with 
cutting-to-length or trimming operations, which are not analogous 
to bending operations. Accordingly, we do not consider these rulings 
to be dispositive of the issue presented in this case. 

Judicial decisions considering the meaning of the term “altera- 
tions” look not only at the condition of the article exported, but at 
the nature of the foreign operation involved. See, Dolliff, op cit., 
United States v. J.D. Richardson Company, 36 CCPA 15, C.A.D. 390 
(1948), cert, denied, 336 U.S. 936, 69 S.Ct. 746, 93 L.Ed. 1095 (1948), 
and A.F. Burstrom v. United States, 44 CCPA 27, C.A.D. 631 (1956), 
affg, C.D. 1752 (1955). 

In Burstrom, the appellate court held that the conversion of steel 
ingots into steel slabs by hot-rolling was more than an alteration of 
the ingots, as the imported steel slabs differed in name, value, ap- 
pearance, size, shape, and use from the exported ingots. In consider- 
ing the Appellant’s position that, so long as the material imported 
is the same material which is exported, any change which takes 
place is no more than an “alteration,” the court stated that such ap- 
plication went beyond any sensible meaning of the term “altera- 
tion.” Discussing the amendment of paragraph 1615(g) (a precursor 
provision of HTSUS subheading 9802.00.50) by the Customs Simpli- 
fication Act of 1954 (which created a separate tariff provision for 
metal articles processed abroad), the court stated that: 


[t]he distinction which must be made is between the terms “re- 

pairs,” “alterations” and “processing.” The 1954 spreneagent 

uses the expression “subjected to a process of manufacture” 

synonymous with processing and the inclusion of peestailanssds 

eunptanes from repairs and alterations, was the change 
t 


brought about by the amendment. 


Beyond these considerations, the courts have stated that for tariff 
purposes a process which converts one article into a new article is 
not an “alteration.” Guardian Industries. In the Guardian case, the 
court found that the merchandise imported was a separate and dif- 
ferent commercial article from the merchandise exported, as evi- 
denced by the fact that the respective products were classifiable in 
separate tariff provisions. Regarding the subject merchandise in 
this case, we note that, while the tariff provision applicable to 
straight rebar that is cut-to-length is HTSUS subheading 
7214.20.00, the tariff provision applicable to bent rebars is HTSUS 
subheading 7308.90.90. NY 844635 (September 18, 1989). Further, 
we have previously ruled that the cutting-to-length and bending of 
rebars constitutes “further processing” for purposes of subheading 
9802.00.60. HRL 543665 (January 9, 1986). 
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Also, in HRL 071451 (September 30, 1983), C.S.D. 84-39, 18 Cust. 
Bull. 932 (1984), we held that TSUS item 806.20 was not applicable 
to lamp filaments that were specially formed and annealed abroad, 
as these steps were found to constitute further processing steps per- 
formed as part of the overall manufacture to obtain a completely 
manufactured product. While two foreign processing operations 
were enumerated in that case, either one was sufficient to disquali- 
fy the imported articles from the benefits available under TSUS 
item 806.20. 

Given this framework within which to assess the applicability of 
HTSUS subheading 9802.00.50, we believe that the bending opera- 
tion exceeds an “alteration” and constitutes a manufacturing pro- 
cess, as the bending of metal is generally regarded as a forming op- 
eration, intended to cause permanent deformation of the material. 
See, in general, Manufacturing Processes (8th ed.), by Amstead, Ost- 
wald and Begeman (John Wiley & Sons; 1987), at pgs. 353-4 
(“[w]here bending is involved the metal is stressed in both tension 
and compression at values below the ultimate strength of the mate- 
rial without appreciable changes in its thickness.”), and Manufac- 
turing: Materials and Processes (3rd ed.), by Moore and Kibbey 
(John Wiley & Sons; 1982), at pg. 307 (“[blending is intended to 
cause localized plastic flow about one or more linear axes in the ma- 
terial without causing fracture”). As the character of the exported 
rebar is changed by the bending operation, and the straight and 
bent rebars are classifiable in different tariff provisions, we find 
that the rebar to be imported is not the same article as that which 
is exported. Accordingly, we find that the bending operation ex- 
ceeds an “alteration” with the meaning of HTSUS subheading 
9802.00.50. 


Holding: 

On the basis of the information presented, it is our opinion that 
the foreign bending operation constitutes a process of manufacture 
and not an “alteration,” within the meaning of HTSUS subheading 
9802.00.50. Accordingly, the bent rebar will not be eligible for the 
partial duty exemption available under this tariff provision when 
returned to the U.S. 





(C.S.D. 90-51) 


Marking: The country of origin marking of valve components. 


Date: January 30, 1990 

File: HQ 731828 

MAR-2-05 CO:R:C:V 731828 jd 
Category: Marking 
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Haro tp I. Lorine, Esa. 

GRUNFELD, Desiperio, Lesowitz & SILVERMAN 
12 East 49th Street 

New York, New York 10017 


Re: Country of origin marking requirements applicable to imported 
valve components. 


Dear Mr. Lorine: 

This is in reply to you letter of October 6, 1988, concerning the 
application of country of origin marking requirements to imported 
valve components. We regret the delay in responding. 


Facts: 

According to your submission, your client is seeking an exception 
from the requirement of individual country of origin marking for 
components used in the domestic assembly of three lines of valves. 
Two lines are hand-operated ball valves in various sizes with either 
threaded or solder ends. The third is a line of automatic atmospher- 
ic vacuum breaker valves in various sizes used to prevent back- 
siphonage. 

The foreign components used in assembly of the ball valves are 
the valve body, in certain larger valves an adapter, and fasteners. 
The valve body is the housing into which are assembled compo- 
nents of U.S. origin that make up the functioning part of the valve 
itself. The U.S. parts are the ball, seats, stem, packing nut, stem 
packing, handle and thrust washer. In the line of ball valves which 
permits in-line servicing, there are additional U‘S. parts, i.e., seals. 

The foreign components used in the automatic atmospheric vacu- 
um breaker valve are the valve body and hood. U.S. components 
consist of the bonnet and guide stem assembly, disc holder assembly 
and disc, and an “o” ring. A name plate used is also of U'S. origin. 


Issue: 

Are valve bodies, and in some instances adapters, imported for 
use in the manufacture of either ball valves or automatic atmos- 
pheric vacuum breaker valves substantially transformed by such 
manufacture so as to make the importer/manufacturer the ulti- 
mate purchaser of the bodies and adapters? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that every article of foreign origin (or its container) im- 
ported into the United States shall be marked in a conspicuous 
place as legibly, indelibly, and permanently as the nature of the ar- 
ticle (or container) will permit, in such a manner as to indicate to 
an ultimate purchaser in the United States the English name of the 
country of origin of the article. Part 134, Customs Regulations (19 
vy Part 134), implements the requirements and exceptions of 19 
U.S.C. 1304. 
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Section 134.35, Customs Regulations (19 CFR 134.35), implement- 
ing the principle of U.S. v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 
267 (C.A.D. 98), provides that an article used in the U.S. in manu- 
facture which results in an article having a name, character, or use 
differing from that of the imported article will be considered sub- 
stantially transformed, and therefore the manufacturer or proces- 
sor in the U.S. who converts or combines the imported article into 
the different article will be considered the ultimate purchaser of 
the imported article within the contemplation of 19 U.S.C. 1304(a). 
Accordingly, the article shall be excepted from marking. However, 
in accordance with 19 U.S.C. 1304(b) and § 134.22, Customs Regula- 
tions (19 CFR 134.22), the outermost container of the imported arti- 
cle shall be marked to indicate the country of origin of the article. 

Customs ruling 729335 (April 18, 1986) concerned the country of 
origin marking requirements of plumbing valves, and large and 
small ball valves. In the case of the plumbing valves, finished body 
castings and finished bonnet castings were combined in the US. 
with valve stems, discs, disc screws and handwheels to make a com- 
plete plumbing valve. It was determined that the imported plumb- 
ing valve components (as well as the components of large and small 
ball valves) were substantially transformed by the manufacturing 
process in the U.S. The imported components were combined with 
domestic parts to produce a new and different article of commerce. 
The imported components were said to “lose their separate identi- 
ty” in the finished product. Accordingly, the importer/manufactur- 
er was held to be the ultimate purchaser of the imported articles 
and they were excepted from individual marking pursuant to 
§ 134.35, Customs Regulations. 

Holding: 

Imported components for ball valves, consisting of valve bodies 
and adapters, are substantially transformed by their assembly with 
balls, seats, stems, packing nuts, stem packing, handles and thrust 
washers, to produce complete ball valves. 

Imported components for automatic atmospheric vacuum breaker 
valves, consisting of valve bodies and hoods, are substantially trans- 
formed by their assembly with bonnets, guide stem assemblies, disc 
holder assemblies, discs and ‘“‘o” rings, to produce complete auto- 
matic atmospheric vacuum breaker valves. 

In consideration of the above, the importer of the specified valve 
components who uses them in the manufacture of completed valves 
is the ultimate purchaser of those components for country of origin 
marking purposes. Accordingly, the components are excepted from 
individual country of origin marking. However, the outermost 
container of the components reaching the ultimate purchaser must 
be marked to indicate the country of origin of the components. Cus- 
toms officials at the port of entry must be satisfied that such 
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container wiil reach the ultimate purchaser unopened and the 
valve components will be used for the stated purpose. 


(C.S.D. 90-52) 


Marking: The country of origin marking of small cloth bags. 


Date: January 30, 1990 
File: HQ 732743 
MAR-2-05 CO:R:C:V 732743 KG 
Category: Marking 
G.A. Buber, IV 
PryMeE Tyme Propucts Co. 
5256 Professional Drive 
Suite 64A 
Wichita Falls, Texas 76302 


Re: Country of origin marking of imported small cloth bags. 


Dear Mr. Buber: 

This is in response to your letter of September 14, 1989, request- 
ing a country of origin ruling regarding imported small cloth bags 
which you refer to as Tiny Totes. 


Facts: 

You import small red cloth bags, approximately 4 inches by 5 in- 
ches, with a blue yarn pull-string at the top from Bangladesh. The 
bags, which you refer to as “blanks,” are silk-screened with the 
“Snoopy” dog image and dried in the U.S. You also plan to use oth- 
er decorative processes, such as embroidery, on the bags. No details 
of the other processes were provided. You indicate that your cost for 
the plain bags is $0.30/each, and after the artwork is applied, you 
sell the bags for $1.50 to $2.00 each. Sample tote bags, both with 
and without the artwork applied, were submitted. 


Issue: 

Whether silk-screening a small cloth bag is a substantial transfor- 
mation for the purposes of section 304 of the Tariff Act of 1930, as 
amended. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. The Court of International Trade stated in Koru 
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North America v. United States, 701 F. Supp. 229, 12 CIT —— (CIT 
1988), that: “In ascertaining what constitutes the country of origin 
under the marking statute, a court must look at the sense in which 
the term is used in the statute, giving reference to the purpose of 
the particular legislation involved. The purpose of the marking stat- 
ute is outlined in United States v. Friedlaender & Co., 27 CCPA 297, 
302 C.A.D. 104 (1940), where the court stated that: “Congress in- 
tended that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), de- 
fines the ocuntry of origin as “the country of manufacture, produc- 
tion, or growth of any article of foreign origin entering the U.S. 
Further work or material added to an article in another country 
must effect a substantial transformation in order to render such 
other country the country of origin within the meaning of 19 CFR 
Part 134.” Pursuant to section 134.35, Customs Regulations (19 CFR 
134.35), an article which is substantially transformed in the US. is 
excepted from marking the article itself and only the outermost 
container of the imported article must be marked. 

A substantial transformation occurs when articles lose their iden- 
tity and become new articles having a new name, character or use. 
United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 at 270 (1940), 
National Juice Products Association v. United States, 10 CIT ——, 
628 F. Supp. 978 (CIT 1986), Koru North America v. United States, 
12 CIT ——, 701 F. Supp. 229 (CIT 1988). The issue presented is 
whether the work performed in the U.S. constitutes a substantial 
transformation. 

In HQ 730090 (January 8, 1987), Customs ruled that an imported 
plastic key chain subjected to a silk-screening process whereby col- 
ors, design and logos were applied in the U.S. was not substantially 
transformed. Customs considered the domestic manufacturing 
processing to be a minor operation which leaves the identity of the 
imported article intact. Customs held in HQ 729308 (August 14, 
1988), that painting earrings was a minor finishing operation which 
left the fundamental identity of the earrings intact and not a sub- 
stantial transformation. 

The work performed in the U.S. in this case is merely decorative 
and a minor finishing operation which leaves the fundamental iden- 
tity of the cloth bag intact. No change in use or name occurs; the 
blank is a finished tiny tote bag which could be used for whatever 
function the completed article would be used for and would still be 
called a “tiny tote.” The only difference between the blank and the 
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completed article is that the completed article has the Snoopy im- 
age on it. Further, it is impossible to determine from the informa- 
tion submitted what value the U.S. processing adds to the product 
since the wholesale price of a good inlcudes distribution costs, ad- 
vertising, profit and many other factors and is not merely a reflec- 
tion of the value of the U.S. processing. Because the silk-screening 
of the Snoopy image results in no change in name or use and only a 
minimal change in character, no substantial transformation occurs. 
Since no substantial transformation takes place in the U.S., the tiny 
totes are not excepted from marking by 19 CFR 134.35 and must be 
individually marked to indicate that the country of origin is Ban- 
gladesh in accordance with 19 U.S.C. 1304 and 19 CFR Part 134. 

Since no details or samples were submitted concerning other con- 
templated methods of decorating the bags, we cannot give you a rul- 
ing on those products. 

The use of the legend “Made in the U.S.A.” is under the jurisdic- 
tion of the Federal Trade Commission (“FTC”); any questions re- 
garding the use of the such legend or a similar legend must be ad- 
dressed by the FTC. 


Holding: 
The small cloth bags are not substantially transformed in the 
U.S. by silk-screening the Snoopy image on them. Therefore, the 


bags are required to be individually marked with the country of ori- 
gin, Bangladesh. 


(C.S.D. 90-53) 


Marking: The country of origin marking of surgical instruments. 


Date: February 12, 1990 
File: HQ 732844 
MAR-2-05 CO:R:C:V 732844 NL 
Category: Marking 
Dr. Lewis B. Upis, CHAIRMAN 
UNITED INSTRUMENT CORPORATION 
P.O. Box 20924 
Philadelphia, PA 19141-0855 


Re: Country of origin marking of surgical instruments. 


Dear Dr. Upis: 

This is in response to your letter of September 18, 1989, and sub- 
sequent correspondence in which you seek a ruling concerning the 
country of origin marking of surgical instruments to be sold by 
United Instrument and its Alan Scott Division to the U.S. govern- 
ment and other entities. Specifically, you ask whether the marking 
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“United Instrument U.S. Forged Stainless Steel” is acceptable in 
light of the fact that the instruments are to undergo processing and 
assembly in Pakistan. 


Facts: 

United Instrument plans to import surgical instruments from Pa- 
kistan. The instruments will be machined, finished and assembled 
in Pakistan from stainless steel forged instrument blanks produced 
in the U.S. by Schilling Forge. The blanks are rough forgings con- 
sisting of the unassembled halves of pairs of forceps. From examina- 
tion of the submitted samples it is evident that in Pakistan they are 
machined, cut, curved, riveted, assembled and polished. The articles 
as imported from Pakistan are substantially finished products 
which, as you state, require only testing for conformity with FDA, 
ASTM and federal government specifications, passivization (anticor- 
rosion treatment) and packing to be marketable. 

The objective of United Instrument is to arrange for the produc- 
tion of surgical instruments which satisfy the requirements of the 
Preference for Domestic Specialty Metals of the Department of De- 
fense Acquisition Regulations (48 CFR 252.225-7012). That provi- 
sion requires a contractor to certify that specialty metals furnished 
to the federal government were melted in the U.S., its possessions 
or Puerto Rico. Accordingly, United Instrument proposes to mark 
each article with the legend, “United Instrument U.S. Forged Stain- 
less Steel.” 

Samples were submitted of three instruments to demonstrate 
their condition as blanks produced by Schilling Forge and as fin- 
ished and assembled articles as imported from Pakistan. Cost data 
also was submitted indicating that the F.O.B. prices of the instru- 
ment blanks from Schilling Forge range from $1.09 to $2.50, while 
the F.O.B. prices from Pakistan range from $1.60 to $3.35. United 
Instrument’s costs in the U.S. for final testing and preparation for 
the three sample instruments are between $1.50 and $2.00. 


Issues: 

For country of origin marking purposes, does the machining, fin- 
ishing and assembly in Pakistan substantially transform the U.S. 
forgings into products of Pakistan? 

How may the U.S. origin of the forgings be indicated? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. 
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Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), pro- 
vides that “country of origin” means the country of manufacture, 
production or growth of any article of foreign origin entering the 
US. Further work or material added to an article in another coun- 
try must effect a substantial transformation in order to render such 
other country the “country or origin”. The term “foreign origin” is 
defined in section 134.1(c), Customs Regulations (10 CFR 134.1(c)), 
as a country of origin other than the US. 

As provided in section 134.32(m), Customs Regulations (19 CFR 
134.32(m), products of the U.S. exported and returned are specifical- 
ly excepted from country of origin marking requirements. If a U:S. 
product is sent abroad for processing, the article remains a product 
of the U.S. excepted from the country of origin marking require- 
ments unless prior to its return it is substantially transformed into 
an article of foreign origin. This exception from country of origin 
marking does not apply to articles assembled abroad in whole or in 
part from U.S.-made components and eligible for entry under sub- 
heading 9802.00.80 of the Harmonized Tariff Schedule of the United 
States. See section 10.22, Customs Regulations (19 C.F.R. 10.22). 
They are considered products of the country of assembly for pur- 
poses of 19 U.S.C. 1304, whether or not the assembly constitutes a 
substantial transformation. 

If the U.S. product is substantially transformed abroad, it be- 
comes an article of foreign origin and must be marked with its 
country of origin. In order for a substantial transformation to be 
found, a new and different article having a distinctive name, char- 
acter, or use must emerge from the processing. See, Anheuser-Busch 
Brewing Ass’n v. United States, 207 U.S. 556 (1908). 

In several previous rulings Customs has considered the circum- 
stances under which the processing of forged blanks into finished or 
semifinished surgical instruments is a substantial transformation. 
In HRL 055703 (September 24, 1979), we ruled that German forg- 
ings sent to Malaysia for milling and machining, including widen- 
ing the holes for joining matching pieces, machining small ridges 
for locking or gripping, and machining to define the edges and sur- 
faces, substantially transformed the forgings into surgical instru- 
ments whose country of origin was Malaysia. In C.S.D. 80-15 (June 
25, 1979), we determined that machining in the U.S. of United 
Kingdom forged blanks substantially transformed them into prod- 
ucts of the U.S. In that same ruling we found that the subsequent 
finishing, polishing, assembly and passivization (anticorrosive treat- 
ment) of the instruments in Pakistan did not substantially trans- 
form them into products of Pakistan. In HRL 553197 (February 11, 
1985), we determined that machining of forged blanks in the U'S., 
consisting of deburring, milling, assembly and riveting, constituted 
a substantial transformation. Correspondingly, we found that the 
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subsequent rough polishing, hand shaping and curving, heat treat- 
ment and final polishing of the instruments in Pakistan was not a 
substantial transformation. It was our opinion that all the key 
machining operations were performed in the U.S. and the articles 
imported from Pakistan were eligible for treatment as articles of 
the U.S. returned after further processing. 

Guidance is also offered by a recent ruling on rough forgings im- 
ported into the U.S. for processing into parts of a socket set. HQ 
731572 (C.S.D. 89-121) (July 25, 1989). The processing consisted of 
lathing, drilling, centerless grinding, marking, heat treatment, 
hardness and torque testing, sand blasting, tumbling, chemical vi- 
bration, acid dipping, plating, painting and quality control. We dis- 
tinguished the machining operations of lathing, drilling, and grind- 
ing to achieve a specified diameter and wall thickness from the oth- 
er more cosmetic or minor processing operations on the basis that 
the former change the forgings to sockets and enable the products 
to be used as tools. This significant amount of machining was 
needed before the finishing operations could be accomplished. The 
ruling followed the rationale of Midwood Industries v. United 
States, 64 Cust. Ct. 449, C.D. 4026, 313 F. Supp. 951 (1970), in which 
a finding of substantial transformation was based on the numerous 
machining operations performed in the U.S. on forgings which im- 
parted the essential characteristics enabling them to be used as fit- 
tings and flanges. Under Midwood the transition from “producers’ 
goods” to “consumers’ goods” is recognized as a change in the utili- 
ty of the product and is indicative of a substantial transformation. 

On the basis of these precedents and upon examination of the 
sample instruments submitted, it is our conclusion that the process- 
ing of the U.S.-made forgings in Pakistan into surgical instruments 
substantially transforms them into products of that country. While 
the U.S.-made forgings resemble the size and shape of the finished 
articles, they are not yet machined to their actual dimensions and 
lack essential characteristics such as the capacities to grip, close, 
lock in place and be adjusted. Without the machining, bending, cut- 
ting, riveting, assembly and polishing the articles cannot be used as 
surgical instruments and do not have the characteristics thereof. 
The final quality control, inspection and processing operations con- 
ducted in the U.S. do not substantially transform the Pakistan- 
made products into U.S.-made articles, but are minor finishing 
processes. 

As articles produced in Pakistan, the instruments must be 
marked with their country of origin, in accordance with 19 U.S.C. 
1304 and 19 CFR Part 134. 

Since United Instrument wishes to indicate the U.S. origin of the 
forgings on the instruments, the requirements of section 134.46, 
Customs Regulations (19 CFR 134.46), are applicable. That section 
provides that in any case in which the words “U.S.,” or “Ameri- 
can,” or the letters “U.S.A.,” appear on an imported article or its 
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container, the name of the article’s country of origin must appear 
in close proximity, in lettering of at least comparable size, preceded 
by “Made in,” “Product of,” or other words of similar meaning. The 
purpose of 19 CFR 134.46 is to avoid misleading or possible decep- 
tion of the ultimate purchaser in the U:S. 

In this case, you propose to mark the instruments “United Instru- 
ment U.S. Forged Stainless Steel.” To accomplish the purposes of 19 
CFR 134.46 and of 19 U.S.C. 1304 generally, it is necessary that the 
ultimate purchaser be given an unambiguous marking which plain- 
ly discloses that the instruments are manufactured in Pakistan. To 
that end, we would approve markings such as “Made in Pakistan of 
U.S. Forged Stainless Steel for United Instrument”, or “Made in 
Pakistan by United Instrument of U.S. Forged Stainless Steel”. 
Other markings may also be acceptable, provided that they are 
equally plain and clearly indicate that the instruments are made in 
Pakistan. The marking must be located in close proximity to the 
reference to the U.S. and in lettering of comparable size. 

Holding: 

(1) The processing in Pakistan of the U.S.-origin forged blanks in- 
to surgical instruments is a substantial transformation of the 
blanks into products of Pakistan which must be marked, for pur- 
poses of 19 U.S.C. 1304, as originating in that country. 

(2) Indicating that the forging is of U.S. origin is acceptable, pro- 
vided that the requirements of 19 CFR 134.46 are satisfied. 
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MICHEL, Circuit Judge. 

This is an interlocutory appeal from a September 28, 1988 order 
of the United States Court of International Trade, 698 F. Supp. 254 
(Ct. Int’] Trade 1988), remanding a negative injury determination 
made in 1985 and directing the United States International Trade 
Commission (ITC) to cumulate certain imports from Poland, Spain, 
and South Africa with imports from Norway in the ITC’s investiga- 
tion, Carbon Steel Structural Shapes from Norway, USITC Pub. 
1785, Inv. No. 731-TA-234 (Nov. 1985) (final). The trial court certi- 
fied its order for immediate appeal, Chaparral Steel Co. v. United 
States, Court No. 85-12-01767 (Ct. Int’] Trade Dec. 22, 1988) (order), 
and this court accepted the appeal. Chaparral Steel, Misc. Nos. 231 
& 232 (Fed. Cir. Feb. 2, 1989) (order). We conclude that the Court of 
International Trade erred in rejecting the ITC’s interpretation of 
the statutory requirements for cumulation, and accordingly we 
reverse. 
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BACKGROUND 

Chaparral Steel Company (Chaparral), a United States producer, 
filed a petition for imposition of antidumping duties with the ITC 
and the International Trade Administration (ITA) on December 19, 
1984, alleging that structural steel shapes from Norway and Poland 
were being sold here at less than fair value (LTFV). In February of 
1985, the ITC made a preliminary determination there was a rea- 
sonable indication of material injury or threat of material injury to 
the domestic industry because of these combined imports. In June 
of 1985, the ITA made preliminary dumping determinations, fixing 
a 59.96 percent margin for Polish imports, see Carbon Steel Struc- 
tural Shapes from Poland, 50 Fed. Reg. 23,329 (Dep’t Comm. 1985), 
and an 8.62 percent margin for Norwegian imports, see Carbon Steel 
Structural Shapes from Norway, 50 Fed. Reg. 23,326 (Dep’t Comm. 
1985). 


Poland, Spain and South Africa: 


Later in 1985, the United States and Poland entered into a Vol- 
untary Restraint Agreement (VRA)! wherein Poland agreed to re- 
duce exports of steel products to the U.S. on the condition that USS. 
producers such as Chaparral withdraw their petitions for the inves- 
tigation. Chaparral withdrew its petition and both the ITC and ITA 
terminated their respective investigations of the Polish imports. See 
Carbon Steel Structural Shapes from Poland, 50 Fed. Reg. 31,931 
(USITC 1985) (termination); 50 Fed. Reg. 32,101 (Dep’t Comm. 1985) 
(same). Consequently, no final determination of LTFV sales from 
Poland was ever made. 

On January 3, 1983, various Spanish steel imports determined to 
have been subsidized were made subject to a countervailing duty 
(CVD) order. See Stainless Steel Wire Rod from Spain, 48 Fed. Reg. 
52 (Dep’t Comm. 1983) (order). In September of 1982, subsidized 
South African steel imports were also made subject to counter- 
vailing duties. See Certain Steel Products from South Africa, 47 Fed. 
Reg. 39,379 (Dep’t Comm. 1982) (order). 

On December 13, 1984, following a petition by United States Steel 
Corporation, the ITA made a final determination that Spanish 
structural steel shapes were being sold at LTFV. See Certain Carbon 
Steel Products from Spain, 49 Fed. Reg. 48,582 (Dep’t Comm. 1984) 
(final). During the pendency of the ITC’s final injury investigation, 
in January of 1985, Spain and the United States entered into a 
VRA and the ITC investigation of injury was terminated. Thus no 
antidumping duty order was entered with respect to Spanish im- 


14 VRA is an agreement between the United States and a foreign government wherein the foreign government 
agrees to limit exports to the United States. The agreements relevant to this appeal were conditioned on the 
withdrawal of petitions filed by private parties, termination of ongoing antidumping and/or countervailing duty 
proceedings, and revocation of outstanding duty orders related to the product. See President's Memorandum to 
United States Trade Representative on Steel Import Relief Determination, 3 C.F.R. 251 (1985) (compilation of 1984 
documents). Congress authorized the President to enforce VRAs in the Steel Import Stabilization Act, Title VIII 
of the Trade and Tariff Act of 1984. 19 U.S.C. § 2253 note (1988); see Oregon Steel Mills, Inc. v. United States, 862 
F.2d 1541, 1546 (Fed. Cir. 1988) 
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ports. See Certain Carbon Steel Products from Australia, Finland, 
and Spain, 50 Fed. Reg. 4276 (USITC 1985) (termination). Also, due 
to the VRA, the outstanding CVD order was revoked retroactively 
to October 1, 1984. See Certain Steel Products from Spain, 50 Fed. 
Reg. 33,809 (Dep’t Comm. 1985) (revocation). In 1985, during the an- 
nual review period, ITA also revoked the CVD order previously im- 
posed against subsidized South African steel imports because of a 
lack of interest by the domestic industry in a continued order. See 
Certain Steel Products from South Africa, 50 Fed. Reg. 35,851 (Dep’t 
Comm. 1985) (revocation). The revocation was retroactive to October 
1, 1984. Id. 


Norway: 

On October 23, 1985, the ITA concluded its investigation, which 
had preliminarily found an 8.6 percent margin, and made a final 
determination that the imports from Norway were being sold at 
LTFV by a margin of 13.7 percent. Carbon Steel Structural Shapes 
from Norway, 50 Fed. Reg. 42,975 (Dep’t Comm. 1985). ITC, howev- 
er, made a final negative injury determination concluding that 
there was no material injury to the domestic steel industry by rea- 
son of any less than fair value imports from Norway. ITC found, in- 
ter alia, that the volume of imports from Norway was at a relative- 
ly low level and that there was no casual link between the Norwegi- 
an sales and harm to the domestic industry. See Carbon Steel 
Structural Shapes from Norway, USITC Pub. 1785, Inv. No. 
731-TA-234, at 9-12. When it made that determination, ITC did not 
cumulate? with the Norwegian imports those from Poland and 
Spain subject to the antidumping investigations terminated by the 
VRAs, because ITC concluded that these imports were not subject to 
a pending investigation and thus did not fall under the cumulation 
provision of 19 U.S.C. § 1677(7\C\iv) (1988). Likewise, imports from 
Spain and South Africa, upon which CVD orders were issued, were 
not cumulated because those imports did not enter the U.S. market 
“reasonably coincident” in time with the imports from Norway. 

In making its final negative injury determination for Norway, the 
ITC gave this specific justification for declining to cumulate: 


To warrant cumulative analysis, the unfairly traded imports 
must satisfy three requirements. They must compete with both 
other imports and the domestic like product, be subject to in- 
vestigation, and be marketed within a reasonable coincidental 
period. In this instance, the “candidates” for cumulation pro- 
posed by petitioner fail to satisfy two of the three requirements. 

Both Poland and Spain have entered voluntary restraint 
agreements (VRAs) with the United States. The antidumping 
investigations regarding imports from these countries of the 
products at issue in the instant investigations were terminated 


2Cumulation involves aggregating data from two or more other countries on volume and effect when the ITC 
makes a determination whether or not unfair imports from the country under investigation cause material inju- 
ry or threat of material injury. Whether the unfairness arises from dumping or subsidies does not matter. See in- 
fra, note 3. 











42 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 18, MAY 2, 1990 


as a result of the withdrawal of the petitions. The terminations 
occurred prior to any final determinations as to whether the im- 
pe were unfairly traded. The statute does not require cumu- 
ation in such circumstances. Because these imports have not 
been and will not be determined to be unfairly traded and be- 
cause they are not subject to a pending investigation, we con- 
clude that it is not appropriate to include them in any cumula- 
tive analysis. 

Absent consideration of imports from countries subject to 
VRAs, the only remaining imports of the subject products avail- 
able for consideration are those structural shapes from South 
Africa and Spain upon which countervailing duty orders were 
issued * * *. Further, we note that the CVD orders in question 
are remote in time, and the unfairly traded imports which were 
subject to the investigations resulting in those orders did not 
enter the U.S. market reasonably coincident in time with the 
imports currently under investigation. Consequently, there are 
no imports of carbon steel structural shapes which satisfy the 
criteria for cumulation with imports from Norway. 


Carbon Steel Structural Shapes from Norway, USITC Pub. 1785, at 
7-9 (footnotes omitted) (emphasis added). 

Chaparral appealed the ITC’s determination because of its deci- 
sion not to cumulate imports from Poland, Spain, and South Africa. 
The Court of International Trade held that ITC was required to 
cumulate the volume and price effects of the imports from Poland, 
Spain, and South Africa with like imports from Norway for the pe- 
riod of the Norway investigation. Chaparral Steel Co. v. United 
States, 698 F. Supp. 254, 265-66 (Ct. Int’l] Trade 1988). The court 
held that the phrase “subject to investigation” must be interpreted 
by reference “to the time frame involved in the [Norwegian] injury 
investigation.” Jd. at 265. The court reasoned that even a prelimina- 
ry ITA determination of LTFV sales can properly trigger cumula- 
tion because “the absence of a final determination is not dispositive 
but merely affects the weight and credibility of the evidence and 
not its overall relevance.” Jd. 

With respect to the subsidized imports from Spain and South Af- 
rica, the court rejected the ITC’s view that only the imports entered 
prior to the effective date of the CVD orders can be considered un- 
fairly traded and those imports were not reasonably coincident in 
time with the Norwegian imports. The court reasoned that, despite 
the CVD orders, those imports might have residual effects. 

The ITC and the Norwegian manufacturer, Norsk Jernverk A.S., 
sought and obtained certification for an interlocutory appeal from 
the Court of International Trade’s order remanding the case to the 
ITC and directing the ITC to cumulate the imports from Poland, 
Spain, and South Africa with the imports of Norwegian structural 
steel, in accordance with the trial court’s opinion. We accepted the 
appeal under 28 U.S.C. § 1292(d)(1) (1982). 
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ISSUE 


Whether the ITC’s interpretation of 19 U.S.C. § 1677(7XCXiv) 
(1988) as not requiring cumulating the effect of imports from Spain, 
Poland, and South Africa, was reasonable. 


OPINION 


I. Standard of Review: 

This appeal involves statutory interpretation, a question of law 
on which we must exercise our own independent judgment; we need 
not defer to the trial court. See Madison Galleries, Ltd. v. United 
States, 870 F.2d 627, 629 (Fed. Cir. 1989). Our court must first deter- 
mine if the statute is clear on its face. See United States v. John C. 
Grimberg Co., 702 F.2d 1362, 1365 (Fed. Cir. 1983) (“Analysis must 
begin with the language of the statute.’’). If the statutory language 
is clear, then “that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent 
of Congress.” Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43 (1984). 

If, however, the statute is not clear on its face and the agency has 
made an interpretation of the statute, then we cannot: 


— impose [our] own construction on the statute, as would 
be necessary in the absence of an administrative interpretation. 
Rather, if rte statute is silent or ambiguous with respect to the 
specific i issue, the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute. 


Id. at 843 (footnotes omitted); see Corning Glass Works v. United 
States Int’l Trade Comm’n, 799 F.2d 1589, 1565, 230 USPQ 822, 826 
(Fed. Cir. 1986) (Commission’s definitions must be “reasonable in 
light of the language, policies and legislative history of the 
statute.’’). 


II. The Statute: 

The relevant provision mandates cumulation of the volume and 
effect of imports “subject to investigation if such imports compete 
with each other and with like products of the domestic industry in 
the United States market.” 19 U.S.C. § 1677(7XC\Xiv) (1988). To in- 
clude imports in the cumulation equation, the statute requires they 
be “subject to investigation,” “compete” with like products, and im- 
plies that they be marketed “reasonably coincident” in time, but it 
fails to define those terms, as to time or otherwise. Accordingly the 
provision cannot be said to have a plain meaning. 


Ill. Legislative History: 

What Congress intended by these words and phrases, particularly 
“subject to investigation,” is not immediately clear from the express 
legislative history of this provision, first added to the law in the 
Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 612, 98 Stat. 
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2948, 3033. We must, therefore, consider the purpose for enactment 
of the cumulation provision to discern its intended meaning. 

Cumulation was mandated in order “to eliminate inconsistencies 
in Commission practice and to ensure that the injury test adequate- 
ly address[ed] simultaneous unfair imports from different countries 
* * *. The Committee believe[d] that the practice of cumulation is 
based on the sound principle of preventing material injury which 
comes about by virtue of several simultaneous unfair acts or prac- 
tices.” House Comm. on Ways and Means, Trade Remedies Reform 
Act of 1984, H.R. Rep. No. 725, 98th Cong., 2d Sess. 37, reprinted in 
1984 U.S. Code Cong. & Admin. News 5127, 5164 (emphasis added) 
{hereinafter House Rep. No. 725]. 

The Conference Report stated, “The provision requires cumula- 
tion of imports from various countries that each account individual- 
ly for a small percentage of total market penetration but when com- 
bined may cause material injury. The conferees do intend, however, 
that the marketing of imports that are [cumulated] be reasonably 
coincident.” H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 173, 
reprinted in 1984 U.S. Code Cong. & Admin. News 5220, 5290. 


IV. Court of International Trade’s Interpretation: 


The trial court concluded that the words “subject to investiga- 
tion” “must be interpreted by reference to the [entire] timeframe of 
the investigation of injury.” Chaparral Steel, 698 F. Supp. at 256 
(emphasis added). Further, the trial court concluded that a prelimi- 
nary determination of dumping would suffice for cumulation pur- 
poses and a final determination of unfair trading was not required. 
Id. at 261. We cannot agree to this interpretation of how the provi- 
sion “must be interpreted” because neither the statutory language 
nor the legislative history is clear. Moreover, while the court fo- 
cused on the “investigation of injury,” House Report 725 referred to 
the “injury test.” See House Rep. No. 725, supra at 37, reprinted in 
1984 U.S. Code Cong. & Admin. News at 5164. The former spans 
many months, but the latter is applied the day the ITC makes its fi- 
nal determination. 

In rejecting the ITC’s interpretation of the cumulation provision 
as requiring reasonably coincident importation, the court stated: “A 
finding of reasonable coincidence in the marketing of imports is not 
precluded by the issuance of a [CVD] order. Further, the remoteness 
in time of an order is not determinative under the cumulation pro- 
vision.” Chaparral Steel, 698 F. Supp. at 264. 

The trial court rested its rejection of the ITC’s interpretation on 
three bases: 

(1) a case decided before the 1984 cumulation provision was en- 
acted, Republic Steel Corp. v. United States, 591 F. Supp. 640 (Ct. 
Int’l] Trade 1984) (overruled in part [on other grounds], American 
Lamb Co. v. United States, 785 F.2d 994, 1004 (Fed. Cir. 1986)); 
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(2) a statement in Bingham & Taylor Div., Virginia Indus. v. 
United States, 627 F. Supp. 793, 797 (Ct. Int’] Trade 1986), aff'd, 815 
F.2d 1482, 1486 (Fed. Cir. 1987) (Congress “elected to mandate cu- 
mulation in broad terms’); and 

(3) the court’s assessment of the general legislative purpose of the 
statute. 


We do not find these reasons adequate to overturn the ITC’s 
interpretation. 

In Republic Steel, the Court of International Trade held that the 
test for cumulation, then merely an ITC practice, not a statutory re- 
quirement, is “whether subsidized or allegedly subsidized imported 
products are competing with the product of a domestic industry dur- 
ing a period when the effect of these importations is being felt by 
the domestic industry.” Republic Steel, 591 F. Supp. at 645 (empha- 
sis added).* But the cumulation provision was added to the statutory 
scheme after the Court of International Trade’s Republic Steel deci- 
sion and without legislative history that endorsed that holding. 
Moreover, the new provision specified a very different test. While 
the Republic Steel test requires cumulation of “allegedly” unfair 
imports, id., the enacted provision mandates cumulation only of im- 
ports “of like products subject to investigation.” See 19 U.S.C. 
§ 1677(7)(C\iv) (1988). 

The difference is significant. A mere allegation of subsidization or 
dumping in a U.S. producer’s petition is not enough to make an im- 
port “subject to investigation.” The statute requires ITA to make a 
determination that the petition alleges not only all elements re- 
quired for imposition of a duty but also that it contains information 
reasonably available to petitioner to support the allegations. See 19 
U.S.C. §§ 1671a(c\(2) & (3); 19 U.S.C. §§ 1673a(cX2) & (3) (1988). Only 
if the determination of the sufficiency of the petition is affirmative 
“shall [ITA] commence an investigation.” 19 U.S.C. § 1671a(c\(2); 19 
U.S.C. § 1673a(c)(2) (1988). If ITA’s determination is negative, the 
petition is dismissed. We thus can find no congressional intent to 
codify the “allegedly unfair imports” test of Republic Steel.‘ 

The trial court opined that “it is clear that Congress did not in- 
tend the ITC to focus on the procedural status of a ‘simultaneously 
unfair act or practice’ on the date that a vote on material injury is 
rendered.” Chaparral Steel, 698 F. Supp. at 260. However, we do not 
see that ITC looked only at the procedural status but rather con- 


3Cumulation provisions operate identically for both unfair imports that are subsidized and those that are 
dumped. Compare 19 U.S.C. § 1671d (1988) with 19 U.S.C. § 1673d (1988). Where different types of unfair imports 
are cumulated in an ITC investigation, the term “cross-cumulation” is used. 

4Quoting City Lumber Co. v. United States, 311 F. Supp. 340, 343 (Cust. Ct. 1970), aff'd, 457 F.2d 991 (CCPA 
1972), the trial court also asserted that the full time period of an investigation should be used in cumulating to 
redress the " ‘collective hammering effect’ due to the imports of new sources of supply ‘after avenues of dumping 
already utilized [have] been closed by enforcement of the antidumping statute.’ " Chaparral Steel, 698 F. Supp. at 
260. But the section of the Customs Court's City Lumber opinion discussing the “collective hammering effect” was 
criticized on appeal by our predecessor court, the CCPA. The CCPA stated that the ITC’s cumulating of imports 
not subject to a final LTFV determination in determining injury to the domestic industry was “more or less in 
the nature of an aside” by the ITC. The CCPA specifically noted that even absent consideration of those imports, 
“there [was] much other evidence to support (the ITC’s injury determination] even in the public record.” City 
Lumber, 457 F.2d at 997. 
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cluded that some imports could not possibly be found to be unfairly 
traded because of the VRAs and those that had been found unfair 
(South African and Spanish imports entered prior to the CVD or- 
ders) were not marketed contemporaneously in time, ‘reasonably 
coincident,” with Norwegian sales under investigation. 

The second basis of the Court of International Trade’s decision is 
the statement in its own prior opinion in Bingham & Taylor, that 
Congress “elected to mandate cumulation in broad terms.” Chapar- 
ral Steel, 698 F. Supp. at 260 (citing Bingham & Taylor, 627 F. 
Supp. at 797). However, the quoted language does not support an in- 
ference of congressional intent to mandate cumulation of sales that 
could not be found unfair or were not contemporaneously marketed. 
The language in Bingham & Taylor that cumulation was mandated 
“in broad terms” is correct in that the 1984 Act did not exclude any 
category of investigation from the cumulation requirement, i.e., sub- 
sidized or dumped imports. That hardly shows that Congress intend- 
ed cumulation of all imports investigated anytime during the dura- 
tion of an ITC injury investigation, even those that were not and 
never could be found unfairly traded. See House Rep. No. 725, 
supra, at 37, reprinted in 1984 U.S. Code Cong. & Admin. News at 
5164 (the purpose of mandating cumulation is “to ensure that the 
injury test adequately addresses simultaneous unfair imports * * *. 
({Ijmports of like products from countries not subject to investigation 
would not be included in the cumulation.”) (emphasis added). 

That “subject to investigation” is better understood as relating 
only to present injury to the domestic industry can also be seen 
from the remedial, rather than punitive, compensatory, or retaliato- 
ry nature of antidumping duties.’ The ITC construed the statutory 
scheme to require cumulation only of currently unfair imports, not 
those corrected by VRAs or by the assessment of duties. This is in 
accord with the remedial purpose of duties which are intended 
merely to prevent future harm to the domestic industry by reason 
of unfair imports that are presently causing material injury. See S. 
Rep. No. 249, 96th Cong., 1st Sess. 87, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 473 (In accord with the GATT, the do- 
mestic industry must be materially injured “by reason of the less- 
than-fair-value or subsidized imports.”’); id. at 39, reprinted in 1979 
U.S. Code Cong. & Admin. News at 425 (“[N]either countervailing 
nor antidumping duties may be imposed at all unless the dumping 
or subsidization causes or threatens to cause material injury to a do- 
mestic industry * * *.”) (emphasis added). 


5A contrary reading would also appear inconsistent with the General Agreement on Tariffs and Trade, a por- 
tion of which provides that dumped | imports must be causing injury: “injuries caused by other factors must not be 
attributed to the dumped imports.” Other factors include “imports not sold at dumping prices.” Agreement on 
the Implementation of Article VI of the General Agreement on Tariffs and Trade, Apr. 12, 1979, 31 U.S.T. 4919, 
4927, T.1.A.S. No. 9650; see Interpretation and Application of Articles VI, XVI and XXIII of General Agreement 
on Tariffs and Trade, Apr. 12, 1979, 31 U.S.T. 513, 528, T.1.A.S. No. 9619 (Subsidies Code). 
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Even before the U.S. antidumping law was modified in 1979 to 
conform with GATT requirements, it was clear that duties were in- 
tended to be solely remedial. See Imbert Imports, Inc. v. United 
States, 331 F. Supp. 1400, 1406 (Cust. Ct. 1971), aff'd 475 F.2d 1189 
(CCPA 1973) (interpreting Antidumping Act of 1921 as 
“mandat[ing] the taking of prescribed remedial action in the event 
of dumping and resultant injury to an industry * * *.”) (emphasis 
added); S. Rep. No. 1221, 92d Cong. 2d Sess. 8 (1972) 
(“[Cjountervailing duties are not, nor were they ever intended to be, 
penal in nature; they are remedial in nature inasmuch as they oper- 
ate to offset the effect of subsidies afforded foreign merchandise.”) 
(emphasis added); cf. S. Rep. No. 1298, 93d Cong., 2d Sess. 123, 
reprinted in 1974 U.S. Code Cong. & Admin. News. 7186, 7267 (‘‘/NJo 
compensation or retaliation is in order” under the antidumping or 
countervailing duty scheme.) (emphasis added). See National Ass’n 
of Mirror Mfrs. v. United States, 696 F. Supp. 642, 645 (Ct. Int’l 
Trade 1988) (statute is remedial); Badger-Powhatan v. United 
States, 608 F. Supp. 653, 656 (Ct. Int’] Trade 1985) (same). 

The injury requirement mandates a determination of whether an 
industry suffers present material injury. American Spring Wire 
Corp. v. United States, 590 F. Supp. 1273, 1276 (Ct. Int’] Trade 1984) 
(The Commission makes “an affirmative finding only when it finds 
both (1) present material injury (or threat to or retardation of the 
establishment of an industry) and (2) that the material injury is ‘by 
reason of the subject imports.”) (emphasis added), aff'd sub nom. 
Armco, Inc. v. United States, 760 F.2d 249 (Fed. Cir. 1985). Even 
when the Commission makes a determination of “threat of material 
injury” it assesses the “threat of the specific indicia of present mate- 
rial injury.” Rhone Poulenc, S.A. v. United States, 592 F. Supp. 
1318, 1322 (Ct. Int’] Trade 1984) (emphasis added). If cumulation 
were imposed upon imports restricted by VRAs or on which CVD or 
dumping duties were assessed, the provision would operate to pun- 
ish past acts, not those causing present injury to the domestic 
industry. 

The dissenter fails to recognize that imports may be included in 
the cumulation or cross-cumulation assessment only when they are 
definitely determined to be dumped and to contribute to present ma- 
terial injury. The statute is written entirely in the present tense. It 
uses the words “compete” and “subject to.” It does not say “subject- 
ed to” or “competed.” Yet the concurring and dissenting opinion 
uses “compete” in the past tense, and would mandate cumulation of 
goods that were at one time subject to an investigation if the goods 
“compete[d]” in the marketplace. Whether the policy of greater cu- 
mulation thus advocated would be the better policy is up to the Con- 
gress, not our court, to decide. 

The legislative history’s only explicit guidance is that cumulation 
is designed to take into account “simultaneous unfair acts.” See 
H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 173, reprinted in 1984 
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U.S. Code Cong. & Admin. News at 5290. Accordingly, we cannot 
agree with the Court of International Trade that the “purposes and 
clearly articulated legislative intent” require cumulation of all im- 
ports preliminarily found sold at LTFV anytime during the ITC in- 
jury investigation. Chaparral Steel, 698 F. Supp. at 260. Because 
neither the statutory language nor the legislative history conclu- 
sively establishes the intended time frame for cumulation, we assess 
the agency’s interpretation of the provision to determine whether it 
is reasonable and in accordance with the legislative purpose. 


V. Agency’s Interpretation: 


The ITC interprets 19 U.S.C. § 1677(7)(C\(iv) (1988) not to require 
cumulation of imports that cannot be determined to be unfair as 
well as those for which antidumping or countervailing duties were 
imposed that negate the unfairness they were designed to offset. 

In this case the ITC interpreted “subject to investigation” to in- 
clude only imports still under investigation on ‘‘vote day’ and im- 
ports which were proven “unfair” and to have continuing impact as 
of vote day. The ITC did not cumulate imports from Poland and 
Spain because they were no longer subject to a pending investiga- 
tion and due to the VRAs there was no possibility of being found to 
be unfairly traded. With respect to the subsidized imports from 
Spain and South Africa, the imports made before the CVD duties 
were imposed were not cumulated because they were not marketed 
reasonably coincident with the Norwegian imports. 

In this appeal the LTFV investigations of steel imports from Po- 
land and Spain ended prior to the Norway investigation vote day.’ 
The ITC interprets the withdrawal of the petitions due to a VRA as 
meaning that no unfair value determination could be made for im- 
ports entered during the ITC investigation’s time frame. Thus, the 
ITC could reasonably exclude these imports. The ITC could also ex- 
clude the pre-CVD order imports from Spain and South Africa even 
though they had been found to be unfairly traded, because those im- 
ports did not contemporaneously compete with the Norwegian im- 
ports. The ITC views the imports from Spain and South Africa, that 
entered after the CVD orders, as not “unfair” inasmuch as they are 
not marketed at unfair prices because of the imposition of duties. 
We cannot say that the ITC was unreasonable in evaluating candi- 
dates for cumulation on the basis of their unfair trading or the ef- 
fects of proven unfair trading® as of vote day. Nor was the ITC in- 


6"Vote day” is the day the ITC finally determines whether subsidized or dumped imports actually cause, or 
threaten, significant injury to the domestic industry for the time period under investigation 

7Chaparral Steel suggested to the ITC two “candidates” for cumulation, Poland and Spain. Carbon Structural 
Steel Shapes from Norway, USITC Pub. 1785, Inv. No. 731-TA-234, at 6. However, the ITC did not limit its cumu- 
lation analysis to those two countries, but instead considered every country selling carbon steel structural shapes 
in the United States during the investigatory period for Norway. This included three candidates for cumulation: 
Poland, Spain, and South Africa. The ITC examined all three candidates in the marketplace during that period, 
assessed the legal consequence of events occurring prior to vote day (i.e., terminations of investigations), and con- 
cluded “there are no imports which satisfy the criteria for cumulation with imports from Norway.” Jd. at 9. 

®8There are no facts on the record before us to prove residual effects of unfairly traded imports that cause pre- 
sent injury to the domestic industry. We therefore need not determine whether any such effects have dissipated. 
See Chaparral, 698 F. Supp. at 264. 
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correct in finding that as of the date of determination of any mate- 
rial injury from Norwegian imports, “there are no imports of 
carbon steel structural shapes [from other countries] which satisfy 
the criteria for cumulation with imports from Norway.” Carbon 
Structual Steel Shapes from Norway, USITC Pub. 1785, at 9. 

Accordingly we defer to the agency’s interpretation of the statute. 
Melamine Chems., Inc. v. United States, 732 F.2d 924, 930 (Fed. Cir. 
1984) (‘The number of factors involved, complicated by the diffi- 
culty in quantification of these factors and the foreign policy reper- 
cussions of a dumping determination, makes the enforcement of the 
antidumping law a difficult and supremely delicate endeavor.’” 
(quoting Smith-Corona Group v. United States, 713 F.2d 1568, 1571, 
1 Fed. Cir. (T) 130, 131 (1983))). The agency’s interpretation is per- 
missible. Deference is therefore due the administering authority. 
See Al Tech Specialty Steel Corp. v. United States, 745 F.2d 632, 642 
(Fed. Cir. 1984) (agency’s interpretation of the statute under which 
it operates is entitled to some deference). 

VI. Subsequent Congressional Inaction: 

The ITC’s interpretation in this case was made in 1985 and is 
thus one of several years standing. Congress had two opportunities 
to change the cumulation rules, for example, by defining a specific 
time frame for the ITC to use in cumulating. The first opportunity 
was with the enactment of the Trade and Tariff Act of 1984, which 
included the Steel Import Stabilization Act and enacted the cumula- 
tion provision. See Trade and Tariff Act of 1984, Pub. L. No. 98-573, 
98 Stat. 2948. The second was in 1988, with the passage of the Om- 
nibus Trade and Competitiveness Act. House Bill H.R. 3, a precur- 
sor to the Omnibus Trade and Competitiveness Act of 1988, con- 
tained a provision amending 19 U.S.C. § 1677(7C\iv) (1988). See 
Trade and International Economic Policy Reform Act of 1987, H.R. 
3, § 154, 100th Cong., 1st Sess., 133 Cong. Rec. H2642 (daily ed. Apr. 
29, 1987) (original text) [hereinafter Proposed 1987 Reform Act]. 
The provision was not in the bill that finally passed. See generally 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, 102 Stat. 1107. 

The House provision would have required the ITC to cumulate all 
imports that were under investigation within the twelve months 
prior to the final ITC determination, unless the imports were negli- 
gible. Proposed 1987 Reform Act, supra, at H2663. The House Re- 
port stated that an amendment was needed “to clarify when cumu- 
lation is appropriate.”” House Comm. on Ways and Means, Proposed 
1987 Reform Act, H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1, at 
129. The House provision would have required cumulation of im- 
ports that “are subject to any investigation” or “are subject to any 
final order or suspension agreement” or if the imports “entered 
before any quantitative restraint agreement [VRA] was imposed” if 
the petition was withdrawn after an affirmative preliminary deter- 
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mination of LTFV sales. Proposed 1987 Reform Act, supra, at 
H2663. That is precisely what the dissent advocates. Congress, how- 
ever, chose not to modify the cumulation provision. 

Although later congressional inaction is not dispositive of con- 
gressional intent, additional deference may be given to an agency 
interpretation when a statutory provision remains unchanged after 
Congress has considered an amendment, particularly one that 
plainly would have reversed established agency practice on the 
point in issue. See United States v. Federal Insur. Co., 805 F.2d 1012, 
1017 (Fed. Cir. 1986), cert. denied, 481 U.S. 1048 (1987) 
(“[Cjongressional failure to revise or repeal the agency’s interpreta- 
tion is persuasive evidence that the interpretation is the one intend- 
ed by Congress.” (quoting NLRB v. Bell Aerospace Co., 416 U.S. 267, 
275 (1974))). 


CONCLUSION 


The ITC’s interpretation to exclude the Spanish, South African 
and Polish imports from cumulation is consistent with the statutory 
language, legislative history, and congressional purpose. Its inter- 
pretation was not overturned by subsequent congressional action, 
although Congress was squarely presented with the opportunity to 
do so. Accordingly, the imports from Poland, Spain, and South Afri- 
ca were properly not cumulated in determining injury to the domes- 
tic industry from Norwegian structural steel shapes. The Court of 
International Trade order is therefore 


REVERSED. 


Newman, Circuit Judge, concurring in part and dissenting in part. 

I agree with much of the court’s analysis. However, I do not be- 
lieve that the Commission was correct in refusing to cumulate the 
unfairly traded steel shapes from Spain and Poland with the unfair- 
ly traded structural steel shapes from Norway, for the period dur- 
ing which they all met the statutory requirements: 


19 U.S.C. § 1677(7)(C\iv) Cumulation.—For purposes of 
clauses (i) [volume] and (ii) [price], the Commission shall cumu- 
latively assess the volume and price effect of imports from two 
or more countries of like products subject to investigation if 
such imports compete with each other and with like products of 
the domestic industry in the United States market. 


The result is that Norway, a found “dumper” at a margin of 13.7% 
less than fair value, Carbon Steel Structural Shapes from Norway, 
50 Fed. Reg. 42,975 (Dep’t Comm. 1985), is freed of the statutorily 
mandated consequences of its unfair trade practices. 

I believe that neither the Commission nor the Court of Interna- 
tional Trade was entirely correct, in that the Court of International 
Trade identified too broad a time period for cumulation with the 
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Norwegian imports, while the Commission’s view was too narrow. 
In my view the Commission erred in refusing to cumulate the un- 
fairly traded steel structural shapes imported from Norway with 
the unfairly traded steel structural shapes imported from Spain and 
Poland, for the period during which these imports were all subject 
to investigation. 

There are three periods of time that are pertinent to this anely- 
sis, each involving different circumstances. 


A 


The first time period is the period of investigation before entry of 
the Norwegian steel structural shapes into the United States 
market. 

The investigation by the International Trade Administration, De- 
partment of Commerce, commenced in 1982. Imports of steel struc- 
tural shapes from South Africa and from Spain in 1982 and 1983 
were found to be subsidized, and countervailing duties were levied. 
Certain Carbon Steel Products from South Africa, 47 Fed. Reg. 
39,379 (Dep’t Comm. 1982); Certain Carbon Steel Products from 
Spain, 48 Fed. Reg. 525, 529 (Dep’t Comm. 1983). The subsidized im- 
ports on which duties were levied in 1982 and 1983 were not shown 
to have competed with Norwegian imports in the United States 
market, for the Norwegian imports first appeared in 1984 and the 
issue of residual market effects of these South African and Spanish 
imports was not raised on the record before us. 

Thus I agree with the panel majority that these 1982 and 1983 
South African and Spanish subsidized imports should not have been 
cumulated with the later Norwegian imports for the purpose of in- 
jury determination. I would reverse this part of the holding of the 
Court of International Trade. 


B 


There was a period, starting in 1984, during which unfair imports 
from Norway, Spain, and Poland were all subject to investigation 
and were all in competition with each other and the domestic indus- 
try, thus fully meeting the statutory requirements of 19 U.S.C. 
§ 1677(7\CXiv). The precise outer edges of this period of competition 
are not clear on the record before us; but that there exists a core pe- 
riod was established. 

This core period is the period when unfair imports of all three 
countries were competing in the United States market, prior to en- 
try by the United States into Voluntary Restraint Agreements with 
Spain and Poland. The imports from Poland were found on prelimi- 
nary determination to be sold in the United States at a margin of 
59.96% less than fair value. Carbon Steel Structural Shapes from 
Poland, 50 Fed. Reg. 23,329 (Dep’t Comm. 1985). The steel structur- 
al shapes from Spain were found on final determination to be sold 
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at varying margins of less than fair value.' Certain Carbon Steel 
Products from Spain, 49 Fed. Reg. 48,582, 48,587 (Dept. Comm. 
1984). The imports from Norway were found on final determination 
to be sold at a margin of 13.7% less than fair value. Carbon Steel 
Structural Shapes from Norway, 50 Fed. Reg. 42,975 (Dep’t Comm. 
1985). Material injury to the domestic industry was found by the 
Commission. Carbon Steel Structural Shapes from Norway, USITC 
Pub. 1785, p. 6, Inv. No. 731-TA-234 (Nov. 1985). 

The unfair imports of these three countries, although all were 
present in the market during this period and thus squarely within 
the terms of 19 U.S.C. § 1677(7\(C\iv), were ignored by the Commis- 
sion, which held that imports from Spain and Poland were not to be 
counted in the injury determination with respect to the imports 
from Norway because the imports from Spain and Poland were no 
longer “subject to investigation” on the Norway “vote day”. In ad- 
ministering § 1677(7)\(CXiv), the Commission treated the imports at 
less than fair value from Spain and Poland as if they had never oc- 
curred, simply by “voting” on Norway on a date after Spain and Po- 
land had entered into Voluntary Restraint Agreements. 

The Court of International Trade rejected the Commission’s view 
that Poland, because it entered into a VRA after the preliminary 
determination of sales at 59.96% less than fair value, was thereby 
excluded from cumulation for the period before it entered into the 
VRA. There is logic to the position of the Court of International 
Trade that the absence of a final determination “affects the weight 
and credibility of the evidence [of dumping], not its overall rele- 
vance”. That court recognized that there are various reasons why a 
preliminary determination might not have become final: at one ex- 
treme, further investigation might not have confirmed the calcula- 
tion; and at the other extreme, as here, the dumping might have led 
to a Voluntary Restraint Agreement. The approach of the Court of 
International Trade simply took the actual circumstances into 
account. 

It is argued that because the investigations as to Spain and Po- 
land were terminated by VRAs, there was no final determination of 
injury. But the requirement of a final determination of injury is the 
antithesis of the purpose of the cumulation statute, which is to 
reach those situations where individual imports do not cause injury. 
The cumulation statute is designed to reach those situations “where 
the impact of imports treated individually is minimal but the com- 
bined impact is injurious”, provided only that the marketing of the 
cumulated imports is “reasonably coincident”. H.R. Rep. No. 725, 
98th Cong., 2d Sess. 37, reprinted in 1984 U.S. Code Cong. & Admin. 
News 5127, 5164. 


1One manufacturer had an estimated margin of 27.44%, another of zero, and the other manufacturers/produc- 
ers/exporters an average of 16.17% less than fair value. 
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The Spanish steel structural shapes were the subject of a final de- 
termination of sales at less than fair value. Certain Carbon Steel 
Products from Spain, 49 Fed. Reg. 48,582 (Dept. Comm. 1984). Even 
under the Commission’s requirement that there be a final determi- 
nation of dumping, these imports should have been cumulated with 
the Norwegian imports for the period before Spain entered into a 
Voluntary Restraint Agreement. Since Spain was by far the largest 
dumper, this aspect is not insignificant.2 Although Congress, in con- 
sidering proposed versions of the Omnibus Trade and Competitive- 
ness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107, declined to en- 
act further rules on the details of cumulation, this can not be taken 
to mean that Congress intended by this inaction to restrict cumula- 
tion in accordance with the existing law. 

The Court of International Trade thus correctly held that the ef- 
fects of the unfairly traded Norwegian, Spanish, and Polish imports 
should be cumulated for the period in which they competed with 
each other and with the domestic industry, and for that period I 
would affirm the court’s ruling. Injury to the domestic industry dur- 
ing this period was shown. The Commission’s refusal to cumulate 
the effects of the Polish and Spanish imports with the Norwegian 
imports during this core period simply insulates the Norwegian im- 
ports from the reach of the statute: contrary to the intent of Con- 
gress and the plain text of § 1677(7)\C\iv). 

The appellants argue that the purpose of the trade law is to ad- 
dress only present and future injury, not past injury, and therefore 
that competing steel structural shapes imported prior to the Norwe- 
gian “vote day” are irrelevant to the statutory purpose. This argu- 
ment misperceives the statute. The statute mandates that the ef- 
fects of unfair trade acts, which necessarily are past acts, be cumu- 
lated to determine their combined injurious effect on the domestic 
industry. Past acts that caused or threatened injury, 19 U.S.C. 
§ 1673b(a), can not be ignored in their entirety simply because the 
“vote day” as to injury is after some of the injurious acts were cor- 
rected prospectively by VRA’s.* The statute requires cumulation of 
those acts that contributed to injury before they were corrected. 
The legislative purpose of the cumulation provision was “to ensure 
that the injury test adequately addresses simultaneous unfair im- 
ports from different countries”. H.R. Rep. No. 725, supra. The exclu- 
sion of the Polish and Spanish unfair imports from the Norway in- 
jury test, during the period in which they were all unfairly traded, 
is contrary to the statute and the legislative purpose. 


2For the year 1984 the “Ratio of imports to apparent U.S consumption” was 1.0 for Norway, 0.9 for Poland, 
and 5.0 for Spain. Carbon Steel Structural Shapes from Norway, USITC Pub. 1785, Inv. No. 731-TA-234 (Nov 
1985). 

3The purpose of the cumulation statute is not to punish past acts. In this case cumulation can have no effect 
whatsoever on Spain and Poland, for those countries’ unfair imports had been corrected by VRA’s. As to Norway, 
cumulation simply aids in the determination of injury to the domestic industry, and allows remediation of the im- 
pact of the unfair Norwegian imports 
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C 


The third period of time to be considered is the period after the 
entry into the VRA’s with Spain and Poland, when imports from 
these countries are no longer deemed unfairly traded. 

The Court of International Trade gave weight to the residual ef- 
fect of these terminated unfair trade practices in reviewing the 
question of cumulative injury to the domestic industry. That court 
referred to the “hammering effect” of unfair imports, and the con- 
cerns expressed in City Lumber Co. v. United States, 311 F. Supp. 
340, 343 (Cust. Ct. 1970), aff'd, 457 F.2d 991 (CCPA 1972), and in 
USX Corp. v. United States, 655 F. Supp. 487 (Ct. Int’] Trade 1987). 

In view of the Commission’s affirmative finding that the domestic 
industry “continues to be materially injured”, Carbon Steel Struc- 
tural Shapes from Norway, USITC Pub. 1785, p. 6, Inv. No. 
731-TA-234 (Nov. 1985), the refusal of the Commission to consider 
whether there was any residual effect of the Polish and Spanish im- 
ports is not only deficient as a matter of economic analysis, but is 
contrary to the legislative enactment. I believe the Court of Interna- 
tional Trade was correct in its holding that residual effects, if any, 
should be considered in the determination of whether the Norwegi- 
an sales at less than fair value contributed to cumulative injury, for 
any portion of the period after Spain and Poland entered into the 
VRAs. 
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U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 


Appealed from: U.S. Court of International Trade. 
Judge REstTanl. 


Before Markey, Chief Judge, Bennett, Senior Circuit Judge, and 
PiaceER, Circuit Judge. 


BENNETT, Senior Circuit Judge. 

This appeal is from the final judgment of the United States Court 
of International Trade denying appellants’ motion for summary 
judgment on the agency record and sustaining the final determina- 
tion of the International Trade Administration (ITA). Asociacion 
Colombiana de Exportadores de Flores v. United States, 704 F. Supp. 
1114 (Ct. Int’] Trade 1989). We affirm. 


BACKGROUND 


This case arises out of the antidumping investigation commenced 
by the ITA in response to a petition by the appellee Floral Trade 
Council of Davis, California. The products covered by the investiga- 
tion were fresh cut flowers produced by certain Colombian flower 
growers, including the appellants, Floramerica, S.A., Cultivos de 
Caribe, S.A., and Jardines de Colombia, S.A. (collectively 
“Floramerica” or “appellants”). Following the investigation and a 
hearing in which the appellants participated, the ITA issued its fi- 
nal affirmative determination of sales at less than fair value. Cer- 
tain Fresh Cut Flowers from Colombia, 52 Fed. Reg. 6842 (Mar. 5, 
1987), amended, 52 Fed. Reg. 8492 (Mar. 18, 1987). 

The appellants commenced an action in the Court of Internation- 
al Trade contesting the less than fair value determination of the 
ITA. The appellants contended that the ITA had not deducted cer- 
tain indirect selling expenses of a related company, Crown, when it 
calculated the foreign market value of the flowers. The appellants 
contended that the identical amount had been deducted from the 
U.S. price, and the resulting differential between the U.S. price, 
and the foreign market value caused the ITA to find that sales had 
been made in the United States at less than fair value. 

The Court of International Trade stated that it appeared clear 
that, had the ITA known at the time of its determination all of the 
facts that were so clearly described by Floramerica before the Court 
of International Trade, the ITA would have granted a larger indi- 
rect selling expense offset than it did. According to the court, the 
ITA erred in not deducting the indirect selling expenses of Crown 
from the foreign market value. Nevertheless, the court held that 
the deciding factor in placing responsibility for the error was 
Floramerica’s last minute submission of information to the ITA, 
which did not clearly indicate whether the Crown expenses were in- 
cluded in the foreign sales figures. The Court of International Trade 
observed that there was “no room for lack of clarity” by Florameri- 
ca, the only party in a position to explain its own data. The Court of 
International Trade found that the ITA did not abuse its discretion 
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in refusing to recalculate the sales margins when the error made by 
the ITA was attributable to Floramerica’s late submission of ambig- 
uous data. Floramerica has now appealed. 


OPINION 


A. The Statutory and Regulatory Background: 


The antidumping laws, 19 U.S.C. §§ 1673-1677k (1988), are direct- 
ed to foreign products that are sold in the United States at less than 
fair value. See generally Smith-Corona Group v. United States, 713 
F.2d 1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). To de- 
termine whether sales are at less than fair value, the ITA compares 
the price of the goods in the United States with their foreign mar- 
ket value. The foreign market value may be based on sales in the 
home market of the party under investigation, sales in third coun- 
tries, or on a constructed value of the imported product. 

The United States price is determined by either the purchase 
price or the exporter’s sales price (ESP). 19 U.S.C. § 1677a(a). The 
ESP is the price at which the goods are purchased by the first unre- 
lated buyer following importation. If the ESP is used, the statute re- 
quires a reduction in the U.S. price by the amount of indirect sell- 
ing expenses incurred by or on account of the exporter in the Unit- 
ed States. 19 U.S.C. § 1677a(e\(2). Such indirect selling expenses 
may include salespersons’ salaries, warehousing, and personnel 
assistance. 

The statute does not provide for a similar reduction in the foreign 
market value, so the statutory reduction in ESP will result in an 
apparent increase in the dumping margin. To overcome this appar- 
ent distortion, the Commerce Department, by regulation, has pro- 
vided for an adjustment to the foreign market value when the US. 
price is reduced by indirect selling expenses. The regulation in ef- 
fect at the time of the ITA’s final determination provided: 


In making comparisons using exporter’s sales price, reasonable 
allowance will be made for all actual selling expenses incurred 
in the home market up to the amount of the selling expenses 
incurred in the United States market. 


19 C.F.R. § 353.15(c) (1989) (superseded text). This allowance is 
known as the “ESP offset.” The regulations also provided that 
“(t]he person who alleges entitlement to any adjustment pursuant 
to §§ 353.14 through 353.19 must establish entitlement thereto to 
the satisfaction of the Secretary.” 19 C.F.R. § 353.13 (1989) (super- 
seded text). 


B. The Appellants’ Distribution System: 


Floramerica, S.A., Cultivos de Caribe, S.A., and Jardines de Co- 
lombia, S.A. are three related Colombian flower producers. Sun- 
burst Farms Miami is a related company that imports and distrib- 
utes the flowers in the United States and Canada. Sun Petals sells 
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to grocery stores. Sunburst Farms Holland is a related company 
that imports and distributes in Europe. Crown, a Panamanian cor- 
poration, is an intermediary between the Colombian producers and 
the Sunburst distributors. Crown is related to the other companies. 


C. The Evidence Before the ITA: 


Soon after the investigation was initiated in June 1986, the ITA 
issued a detailed questionnaire seeking information relating to 
Floramerica’s costs, prices, and selling expenses. Floramerica re- 
sponded, and the ITA sent deficiency letters requesting additional 
information and indicating that it required the data to be in a dif- 
ferent form. Floramerica filed responses to the deficiency letters. 
On January 22, 1987, Floramerica filed a prehearing brief with the 
ITA in which it requested a deduction for indirect selling expenses. 
Floramerica filed a supplemental response on February 5, 1987. 
The ITA’s final determination issued shortly thereafter, on March 
5, 1987. 

The information contained in Floramerica’s February 5 submis- 
sion is critical to this case. The submission consisted of charts set- 
ting forth various information concerning Floramerica’s flower 
sales and a narrative describing the charts. The charts showed the 
number of units sold and the per stem cost and price information. 
One column was labeled “Indirect Selling Expenses.” The charts 
contained information for both U.S. sales and third country sales. 

In the narrative explanation of the charts, Floramerica stated: 


Indirect Selling Expenses: In exporter’s sales price situations, 
the statute requires that “expenses generaily incurred by or for 
the account of the exporter in the United States” be deducted 
from U.S. price. * * *Accordingly the selling expense adjust- 
ment has been limited to the costs incurred by Sunburst Farms 
and Sun Petals in making sales in the United States. These 
costs are reflected in revised attachment 17 submitted on De- 
cember 31, 1986. A comparable figure has been calculated with 
respect to indirect selling expenses incurred by the Floramerica 
Group, including Sunburst Holland, in selling to Germany. In- 
direct selling expenses incurred by Sunburst Farms in selling 
to Canada are the same as the costs incurred in connection 
with U.S. sales. 


When the ITA received this submission, it determined that the 
charts did not include the indirect selling expenses incurred by 
Crown with respect to the sales made in the United States. There- 
fore, pursuant to the antidumping statute, it deducted that amount 
from the U.S. price. The ITA did not deduct the Crown expenses 
from the third country price. According to the Court of Internation- 
al Trade, the ITA apparently interpreted the reference to the “indi- 
rect selling expenses incurred by the Floramerica Group” as includ- 
ing the expenses incurred by Crown. 
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Floramerica argues on appeal that it requested the indirect sell- 
ing expenses offset, and the information it submitted in response to 
the questionnaires was sufficient for the ITA to determine the 
amount of the offset. Therefore, according to the appellants, no sub- 
stantial evidence supports the ITA’s calculation of the foreign mar- 
ket value and its determination of less than fair value sales. The ap- 
pellants argue that the February 5 submission clearly showed that 
the Crown expenses were excluded from both the U.S. and third 
country information. According to Floramerica, the ITA’s erroneous 
interpretation of the February 5 submission was due to its failure to 
consider the other evidence submitted by Floramerica, from which 
the amount of the ESP offset could be derived. 

The government and the Floral Trade Council argue that the ap- 
pellants had submitted inadequate information initially and had 
failed to cure the deficiencies. They argue that the February 5, sub- 
mission was incomplete and ambiguous in that the narrative did 
not make it clear that Crown expenses were not included in the 
third country sales figures. They also argue that nothing on the 
sales charts indicated that only part of the indirect selling expenses 
was included or that the Crown expenses were excluded. 

We hold that the ITA’s determination is supported by substantial 
evidence, namely Floramercia’s February 5 submission which de- 
scribed the ESP offset it was claiming. The Court of International 
Trade did not err in concluding that the ITA had not abused its dis- 
cretion in not recalculating the sales margins. 

The February 5 submission makes it clear that the Crown ex- 
penses were not included in the US. selling expense adjustment. 
The narrative stated that the U.S. expense adjustment was “limited 
to the costs incurred by Sunburst Farms and Sun Petals. * * *” 
Therefore, the ITA properly recalculated the U.S. indirect selling 
expenses to include Crown, as required by statute. 

With respect to the third country sales, however, the February 5 
submission is not clear. The narrative stated that “[a] comparable 
figure has been calculated with respect to indirect selling expenses 
incurred by the Floramerica Group, including Sunburst Holland. 
* * *” The ITA could reasonably interpret the reference to “the 
Floramerica Group” as including Crown and therefore could inter- 
pret the February 5 submission as including the Crown expenses for 
third country sales. The ITA could reasonably have assumed that 
the charts submitted with the narrative showed the total third 
country indirect selling expenses that the appellants were claiming. 
With this evidence of the claimed offset, the ITA need not have re- 
calculated the foreign indirect selling expense figures by referring 
to the previous submissions of the appellants. 

That the Floramerica Group can now show on appeal how a dif- 
ferent ESP offset could have been calculated does not mean that the 
ITA’s determination was not supported by substantial evidence 
when it was made. Under the regulations, the appellants had the 
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burden of establishing their entitlement to the ESP offset. The ITA 
could take the appellants’ February 5 submission for what it said 
and interpret it as setting forth the total ESP offset that Florameri- 
ca was claiming. The appellants should not be allowed to reconcile 
the ambiguities by rearguing their position when they had the op- 
portunity to present their case unambiguously during the 
investigation. 


CONCLUSION 


We conclude that substantial evidence supports the ITA’s deter- 
mination of the ESP offset and the sales margins. The Court of In- 
ternational Trade did not err in holding that the ITA did not abuse 
its discretion in refusing to recalculate the margins. We therefore 
affirm. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-33) 
Riekes CrisA Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 78-01-00192 
MEMORANDUM OPINION AND ORDER 

The Customs Service classified certain imported glass articles (‘glass lids,” ‘glass 
domes,” “Yard-of-Ales,” “glass tray liners,” “Liberty Bells,” “demijohns,” and “bar- 
rels”’) as “[a]rticles chiefly used in the household or elsewhere for preparing, serving, 
or storing food or beverages, or food or beverage ingredients; smokers’ articles, 
household articles, and art and ornamental articles, all the foregoing not specially 
provided for: * * * {o]ther glassware,” under items 546.52, 546.54, 546.56, and 546.59, 
TSUS, depending upon the value of the article. Plaintiff protests these classifica- 
tions, and contends that the glass lids, glass domes, Yard-of-Ales, and glass tray lin- 
ers are properly classifiable as “[a]rticles not specially provided for, of glass,” under 
item 548.05, TSUS, and that the Liberty Bells, demijohns, and barrels are properly 
classifiable as “[clontainers * * * chiefly used for the packing, transporting, or mar- 
keting of merchandise * * *,” under item 545.27, TSUS. As to the Liberty Bells, 
demijohns, and barrels, plaintiff alternatively claims that they are properly classifia- 
ble as “[lJjamp bases,” under item 545.55, TSUS. 

Held: As to the glass lids, glass domes, Liberty Bells, demijohns, and barrels, 
plaintiff has not rebutted the presumption of correctness that attaches to the classifi- 
cation by Customs, and these articles were properly classified. As to the Yard-of-Ales 
and glass tray liners, plaintiff has overcome the presumption, and established that 
the Yard-of-Ales and glass tray liners are properly classifiable as “[a]rticles not spe- 
cially provided for, of glass,” under item 548.05, TSUS. 

[Judgment for plaintiff in part; judgment for defendant in part.] 


(Dated April 2, 1990) 


Stein Shostak Shostak & O’Hara (Marjorie M. Shostak, Steven B. Zisser Of Coun- 
sel), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General (Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch), for 
defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain glass 
articles imported from Mexico. The case is a consolidation of five 
separate civil actions brought to contest the tariff classifications of 
seven types of glassware, or glass articles, described by plaintiff as 
“glass lids,” “glass domes,” “Yard-of-Ales,” “glass tray liners,” “Lib- 
erty Bells,” “demijohns,” and “barrels.” 
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All of the imported articles were classified under provisions of the 
Tariff Schedules of the United States (TSUS) as “[aJrticles chiefly 
used in the household or elsewhere for preparing, serving, or stor- 
ing food or beverages, or food or beverage ingredients; smokers’ arti- 
cles, household articles, and art and ornamental articles, all the 
foregoing not specially provided for: * * * [o]ther glassware.” 

The articles “[vjalued not over $0.30 each” were classified under 
item 546.52, TSUS, and were assessed duty at the rate of 50 per cen- 
tum ad valorem. The articles “[vjalued over $0.30 but not over $1 
each” were classified under item 546.54, TSUS, and were assessed 
duty at the rate of 30 per centum ad valorem. The articles “[vJalued 
over $1 but not over $3 each” were classified under item 546.56, and 
were assessed duty at the rate of 30 per centum ad valorem. The ar- 
ticles ‘“[vjalued over $3 each” were classified under item 546.59, 
TSUS, and were assessed duty at the rate of 15 per centum ad 
valorem. 

Plaintiff protests these classifications, and contends that the glass 
lids, glass domes, imported glass parts of the Yard-of-Ales, and glass 
tray liners are properly classifiable as “[a]rticles not specially pro- 
vided for, of glass,” under item 548.05, TSUS. Plaintiff contends 
that these articles, imported after January 1, 1976, are entitled to 
duty free entry as products of a beneficiary developing country 
under the Generalized System of Preferences, and that the articles 
imported prior to January 1, 1976, are subject to duty assessed at 
the rate of 12.5 per centum ad valorem. 

Plaintiff further contends tha the Liberty Bells, demijohns, and 
barrels are properly classifiable as “[clontainers * * * chiefly used 
for the packing, transporting, or marketing of merchandise * * *,” 
under item 545.27, TSUS. Accordingly, plaintiff claims that the Lib- 
erty Bells and demijohns, which were imported prior to January 1, 
1976, are subject to duty assessed at the rate of 0.2¢ per pound, and 
the barrels, which were imported after January 1, 1976, are entitled 
to duty free treatment under the Generalized System of 
Preferences. 

Alternatively, plaintiff contends that the Liberty Bells, demi- 
johns, and barrels are properly classifiable as “[l]Jamp bases” under 
item 545.55, TSUS. In its alternative claim, plaintiff contends that 
the Liberty Bells and demijohns are subject to duty assessed at the 
rate of 12 per centum ad valorem, and that the barrels are entitled 
to duty free treatment under the Generalized System of 
Preferences. 
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The pertinent statutory provisions of the Tariff Schedules are as 
follows: 
Classified Under: 
Schedule 5, Part 3, Subpart C: 


Articles chiefly used in the household or elsewhere for prepar- 

ing, serving, or storing food or beverages, or food or beverage 

ingredients; smokers’ articles, household articles, and art and 

ornamental articles, all the foregoing not specially provided for: 
* * * * * * * 


Other glassware: 


* * ox * * * * 
Other: 
546.52 Valued not over $0.30 each................. 50% ad val. 
546.54 Valued over $0.30 but not over $1 each 30% ad val. 
546.56 Valued over $1 but not over $3 each ....... 30% ad val. 
Valued over $3 each: 

* od x * x * * 

546.59 Co ores 9 actin. widens hes na eae nade 15% ad val. 


Claimed Under: 


Glass Lids, Glass Domes, Imported Glass Parts of Yard-of-Ales, and 
Glass Tray Liners, Claimed Under: 


Schedule 5, Part 3, Subpart D: 


Articles not specially provided for, of glass: 
* * * * * * 


548.05 Other . .(imported before January 1, 1976) 12.5% ad val. 
(imported after January 1, 1976) free 


Liberty Bells, Demijohns, and Barrels, Claimed Under: 
Schedule 5, Part 3, Subpart C: 


Containers (except ampoules) chiefly used for the packing, 
transporting, or marketing of merchandise, and containers 
chiefly used for home canning and preserving, all the foregoing, 
of glass, with or without their closures and whether or not coat- 


ed with plastics materials: 
* * * * * * * 


Other: 
* * * «x * * * 
545.27 Holding over 1 pint (imported before 

January 1, 1976) 0.2¢ per Ib. 
(imported after January 1, 1976) free 
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Alternatively Claimed Under: 
Liberty Bells, Demijohns, and Barrels, Alternatively Claimed Under: 
Schedule 5, Part 3, Subpart C: 


Illuminating articles for use in the household or elsewhere in 
connection with artificial illumination (except candle illumina- 
tion) in such manner as to pass, reflect, refract, disperse, color, 
or otherwise affect the light for practical or ornamental pur- 
poses; articles which reflect or color artificial light directed on 
them for use as, or in connection with, signs or signals; and 
parts of any of the foregoing articles; any of the foregoing, of 
glass, and not optically worked: 

* * * * * * * 


545.55 Lamp bases. .(imported before January 1, 
1976) 12% ad val. 
(imported after January 1, 1976) free 


The questions presented are: 

(a) whether the imported articles have been properly classified by 
the Customs Service as “[a]rticles chiefly used in the household or 
elsewhere for preparing, serving, or storing food or beverages, or 
food or beverage ingredients; smokers’ articles, household articles, 
and art and ornamental articles, all the foregoing not specially pro- 
vided for: * * * [o]ther glassware,” under items 546.52, 546.54, 
546.56, or 546.59, TSUS, with duty depending on the value of the 
article; 

(b) whether, as contended by plaintiff, the imported glass lids, 
glass domes, imported glass parts of the Yard-of-Ales, and glass tray 
liners are properly classifiable as “[a]rticles not specially provided 
for, of glass,” under item 548.05, TSUS; and 

(c) whether the imported Liberty Bells, demijohns, and barrels 
are properly classifiable as “[cjontainers * * * chiefly used for the 
packing, transporting, or marketing of merchandise * * *,” under 
item 545.27, TSUS, as contended by plaintiff. 

As to the Liberty Bells, demijohns, and barrels, plaintiff alterna- 
tively claims that they are classifiable as “[l]Jamp bases,” under item 
545.55, TSUS. 

In order to decide the questions presented, the court must consid- 
er “whether the government’s classification is correct, both inde- 
pendently and in comparison with the importer’s alternative.” 
Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 
739 F.2d 628 (Fed. Cir. 1984). Pursuant to 28 U.S.C. § 2639(a\(1) 
(1982), the government’s classifications are presumed to be correct, 
and the burden of proof is upon the party challenging the classifica- 
tions. See Jarvis Clark Co., 733 F.2d at 876. 

After an examination of the merchandise, the pertinent tariff 
provisions and case law, and the testimony of record, it is the hold- 
ing of the court that the glass lids, glass domes, Liberty Bells, demi- 
johns, and barrels have been properly classified by Customs. The 
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court also holds that, as to the imported glass parts of the Yard-of- 
Ales, and the glass tray liners, plaintiff has rebutted the presump- 
tion of correctness that attaches to the classification by Customs, 
and that the glass parts of the Yard-of-Ales and the glass tray liners 
are properly classifiable as “[ajrticles not specially provided for, of 
glass,” under item 548.05, TSUS. 


THE IMPORTED GLASSWARE 


The glass lids, which were imported in 1976 and 1977, are de- 
scribed in plaintiffs catalogues as “domes” or “cheese domes,” 
items 0957, 1083, and 3791. The lids are glass structures, having a 
round bottom, and are pictured in plaintiffs catalogues covering 
items of food. The glass lids have a nob or handle on top. Each 
model number represents a different sized glass lid. 

The glass domes, which were imported in 1974 and 1977, are de- 
scribed in plaintiff's catalogues as “domes,” items 3727, 3737, and 
3738. The domes differ from the lids in that they are taller, and 
have round bottoms of a smaller diameter. In addition, the domes 
have no knob or handle, and are pictured in plaintiff's catalogues 
over displays of stuffed animals or artificial flowers. 

The Yard-of-Ales, which were imported in 1977 and 1979, consist 
of slender drinking glasses, almost three feet in height, which, after 
importation, are placed on a wooden stand and sold as novelty 
items. Only the glass portions of the Yard-of-Ales are imported, and 
only the glass portions are at issue in this case. 

The glass tray liners, which were imported in 1974, are plain 
glass receptacles, containing four panels or dividers. The glass tray 
liners are intended to be placed in silver trays, to protect the trays 
from damage from food. 

The Liberty Bells, which were imported in 1973, 1974, and 1975, 
and the demijohns, which were imported in 1975, are glass bottles. 
The Liberty Bells are 1912” tall, have a volume of 5 gallons, and are 
shaped roughly like the Liberty Bell. The demijohns are 12” tall, 
have a volume of 2'/ gallons, and are pear-shaped. 

The barrels, which were imported in 1979, are glass structures, 
shaped like a barrel and having a glass lid or top which does not 
screw on. The imported merchandise in this case includes barrels 
with volumes of 5 liters, 10 liters, and 15 liters. 


THE TRIAL TESTIMONY 


At trial, plaintiff presented the testimony of Mr. Max Riekes, its 
president from 1973 to 1980, and Mr. Don W. Dickey, Jr., a manu- 
facturer’s representative for plaintiff's successor, the Crisa Corpora- 
tion. Plaintiff also submitted several of its catalogues and promo- 
tional brochures, as well as samples of all of the imported articles 
except the glass tray liners and the Liberty Bells. 
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Mr. Riekes identified samples of the imported glass lids and glass 
domes. He stated that the glass lids and glass domes were not sold 
to retail dealers in their condition at importation. Mr. Riekes testi- 
fied that “[t]hey were sold to people that * * * made bases, either 
wood bases or glass bases or marble bases * * *.” Mr. Riekes viewed 
several depictions of the glass lids, in plaintiff's 1980 catalogue, 
over accompanying glass plates or bases, and stated that the lids 
were sold “with a glass base.” 

Mr. Riekes was questioned about the depiction of the glass domes, 
in plaintiffs general catalogue for 1974, over small animal figurines 
or floral displays. He explained that the catalogues “show| ] items 
that were placed in the domes and used to display items put there 
by taxidermists, floral pieces or animals, and it’s the way they were 
used and the way that we sold them and that is what people did 
with them.” He stated that “[t]here is a base to these [glass domes] 
with whatever they put them in as a display item.” Mr. Riekes ad- 
ded that “[a]t one time we did sell [the domes] with wood bases 
which is the only way you can sell them to a retail outfit.” 

Mr. Riekes also identified a sample of the Yard-of-Ales. He testi- 
fied that only the glass parts of the Yard-of-Ales were imported. He 
stated that the imported glass parts of the Yard-of-Ales could not be 
used without the wooden stand, because “you have to put [the glass 
part] back [on the wooden stand] in order to keep it, because [the 
glass part] couldn’t stand the way it is made.” Mr. Riekes testified 
that he had seen a Yard-of-Ale being used, and noted that he had 


always seen it used by holding the wood handle and holding the 
glass and using both hands to drink because it was a very large 
item and you really have to handle it away from you in drink- 
ing it, and you also have to keep twisting it in order so you 
don’t get it all on you at once. 


He added that the Yard-of-Ales were sold to institutional dealers, 
who “sold [them] to bars and restaurants and people that served 
beer or ale.” 

From a diagram and picture, Mr. Riekes identified the glass tray 
liners at issue. He testified that the glass tray liners were manufac- 
tured pursuant to a request from the Leonard Silver Company, for 
use in its silver trays, and stated that plaintiff sold the glass tray 
liners only to Leonard Silver. Mr. Riekes added that “every silver 
company buys glass to fit in [silver] tray[s] because when you put 
condiments on it, acid has an effect on silver plate.” 

Mr. Riekes also identified samples of the demijohns and barrels at 
issue in this case, and identified the Liberty Bells from pictures in 
plaintiffs catalogues. All three items, in plaintiffs general cata- 
logue for 1974, were pictured as terrariums. Mr. Riekes also ob- 
served depictions of the Liberty Bells and barrels, on advertising 
brochures of lamp manufacturers, as bases for lamps. Mr. Riekes 
stated that the Liberty Bells “were sold for lamps and they were 
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sold for terrarium type items.” He added that, as for the barrels, 
“the majority were sold for lamps and terrariums at that time.” 

On cross-examination, Mr. Riekes was questioned about the depic- 
tion of glass domes in plaintiffs 1977 catalogue. In the catalogue, 
the domes were pictured displaying floral displays or figurines, and 
resting on a flat table top, without a base. He agreed that several of 
the domes pictured without bases were the same size and type as 
some of the glass domes in this case. Mr. Riekes was also asked 
whether plaintiffs salespersons sold domes, without their accompa- 
nying bases, to retail stores. He replied that “they are not supposed 
to, they didn’t because * * * the [ ] [domes] need a base, they need 
something because [the bottom] is the thinnest part of the glass.” 
He added that the glass domes must be placed on a base which “has 
@ groove or on a glass plate * * *.” 

On redirect examination, Mr. Riekes explained that the glass 
domes at issue were not sold to retailers, but were “sold to people 
that made the bases or people that[,] like taxidermists, * * * put 
* * * products in there * * * and then put bases on them and they 
would sell the product that way.” 

Mr. Dickey, who had worked in the glassware industry since 
1972, stated that he had worked for plaintiff from 1979 to 1983, and 
for its successor corporation from 1986 to 1989. During the time of 
importation, he worked for Libbey Glass, a manufacturer of various 
glass household articles. Mr. Dickey added that during this period 
he attended “the majority of the food service shows, premium 
shows, the houseware shows, which were the major shows that were 
attended.” 

Mr. Dickey testified that plaintiff was a “retail and institutional 
distributor[ ] for Libbey Glassware,” and that he “worked with 
[plaintiff's] sales people and with their accountants to sell the mer- 
chandise * * *.” During his time at Libbey, he became familiar with 
the imported articles in this case, and he produced “a monthly re- 
port that involved our major account activities, major trends, that 
we would see in the market place, major needs of new product{s].” 
Mr. Dickey stated that plaintiff and Libbey competed “with a 
vengeance.” 

After joining plaintiff in 1979 as its southern regional sales man- 
ager, Mr. Dickey conducted “a very thorough and complete study” 
of plaintiff's products and “the distribution that had been made by 
[plaintiff] during the years prior to [his] employment by them|.]” He 
stated that his study “was for the southeast, southwest region and 
each counterpart [regional sales manager] was responsible for doing 
their own study of the same items.” 

Mr. Dickey testified that, according to his study, roughly half of 
all sales of glass lids and domes were to fabricators, who made ac- 
companying bases, and added that the remainder of sales of the 
glass lids and domes were to the food service industry. He specifical- 
ly commented on glass lid item 3791, at issue here, which had a 8%” 
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diameter. He commented that item 3791 “fit perfectly on a 10 inch 
dinner plate and in the more expensive hotels, the better clubs and 
restaurants, they were used * * * [to] cover the food for room ser- 
vice or small amenities they would bring into the room * * *.” Item 
3791 was used “{a]s a component part of a unit” for food service. 

Mr. Dickey noted that, after he joined plaintiff in 1979, the ma- 
jority of the glass domes “were sold to the wholesale florist{s] * * *. 
The second largest users were the taxidermists who would put 
things in them from butterflies to game birds, even little squirrels 
***” He noted that the glass domes were “almost always used 
* * * with the base to hold the figure that they would put under- 
neath it in place.” 

Mr. Dickey also noted that retail sales of both the glass lids and 
domes “were virtually nonexistent entities.” He explained that 
“(t]he majority of the inquiries we would get would simply be to re- 
place one they had bought.” 

As for the Yard-of-Ales, Mr. Dickey testified that his study re- 
vealed that “[ajlmost 90 percent of [sales] were to the food service 
industry or distributors.” The distributors sold “directly to the res- 
taurants and eating institutions such as hospitals, bank dinin- 
grooms, country clubs, fast food restaurants * * *.” He noted that, 
after he joined plaintiff in 1979, “almost 90 percent or more [of the 
sales of Yard-of-Ales were] directly to the food service industries or 
end user, the large restaurateurs.” He stated that, in 1979, the glass 
parts of the Yard-of-Ales were not sold separately except “as a re- 
placement, mainly through the food service distributor.” 

As for the Liberty Bells, Mr. Dickey testified that according to his 
study “[a]lmost 90 percent of the total sales in the territory were to 
either the lamp manufacturers or to the wholesale florist.” His 
study revealed that sales of the demijohn “[were] basically concen- 
trated on the wholesale florist end of the business * * * and * * * I 
don’t recall exactly what [percentage was sold] to the lamp manu- 
facturers.” Mr. Dickey’s study also showed that sales of the barrels 
“were basically * * * to the florist, the lamp manufacturers and we 
did a good deal of business with the [food service distributors].” He 
stated that the barrels were used in southern Texas to store and dis- 
play such foods as jalapenos, pickles, pigs’ feet, and deviled eggs. 

On cross-examination, Mr. Dickey was questioned about his 1979 
study on the sale of plaintiff's glassware. Mr. Dickey stated that 
“(t]he majority of [my testimony] and what I can recall specifically 
is in my specific southern region.” He added that “I do not know 
the numbers and I not have a copy of all the regions but they were 
very, very close[,] but the percentages I don’t remember.” 

In response to questioning on the particular articles in this case, 
Mr. Dickey agreed that glass domes and lids “are a recognized prod- 
uct” in the glassware industry, and that the barrels were commonly 
used by small merchants to store and display foods. 
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In support of the customs classification, the defendant called Mr. 
John Meier, vice president of marketing and sales for Libbey Glass, 
who testified that, until 1987, Libbey had been a division of Owens- 
Illinois, a large company whose principal business is the manufac- 
ture of glass containers. Mr. Meier stated that the “principal dis- 
tinction” between Libbey and the container division of Owens-Illi- 
nois is that Libbey makes “[g]lassware, household articles for the 
kitchen, for the entertainment room, for the patio, consumer prod- 
ucts, drinking glasses * * *.” In contrast, the container division of 
Owens-Illinois makes, “[flor example, the Budweiser beer bottles 
and the Heinz bottles, Gerber baby food jars * * *.” 

Mr. Meier testified that among Libbey’s competitors were firms 
such as plaintiff, that import products, and that, through his service 
with Libbey Glass, was familiar with the imported articles in this 
case. He added that Libbey had “manufactured and sold articles 
like or similar to those involved in this case{.]” 

Mr. Meier defined “glassware” as “any and all household objects 
made of a glass composition * * *.” He viewed the samples of the 
imported articles, and the various pamphlets and brochures 
presented by plaintiff, and concluded that all of them are “glass- 
ware.” He added, however, that the wooden stands for the Yard-of- 
Ales and the silver trays, in which the glass tray liners were placed, 
were not “glassware.” 

Mr. Meier testified that Libbey had manufactured “cheese 
domes,” which were similar to plaintiffs glass lids, and stated that 

the only way we marketed the cheese dome{s] wiere] by them- 
selves. That is how they were shipped in our cartons and we 
shipped them to * * * all the mass merchants in America as 
well as, admittedly, to people who would put something under 
it * * r. 

Mr. Meier testified that LIbbey did not manufacture articles that 
competed with plaintiff's glass domes or Yard-of-Ales, although he 
was familiar with these glassware articles because they were “in 
the market place.” Mr. Meier described the Yard-of-Ales as “novel- 
ty drinking glass[es.].” Mr. Meier noted that Libbey believed that 
the glass domes could be used without a base, like the glass lids or 
cheese domes, and added that plaintiff's glass domes are “glassware 
article[s] in and of [themselves],” and have uses “both with and 
without a base.” 

Mr. Meier observed a depiction of one of plaintiffs glass tray lin- 
ers, and described it as “a glass tray.” Since Libbey had sold glass 
trays, he was familiar with these articles, and stated that one of 
plaintiffs glass tray liners “could serve snacks, hor d’oeuvres, 
catchall on the top of a night stand for jewelry, rings, it could be 
used as a catchall on tope of a man’s dresser, change, matches, keys, 
a variety of objects as it is.” 
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As for the Liberty Bells and demijohns, Mr. Meier testified that 
Libbey “had a line of what we called Liberty Bell canisters[,]” which 
were “bell shaped glass objects.” He also stated that Libbey “did not 
manufacture an article like the demijohn but we did manufacture 
an article that we believe competed against it * * *,” and that Lib- 
bey “sold it as a terrarium to the wholesale florist industry as well 
as the retail discounters.” 

Mr. Meier noted that Libbey had manufactured a “barrel canis- 
ter” similar to plaintiff's barrels at issue in this case. Mr. Meier 
stated that the principal difference between the two products was 
that Libbey’s barrel canister “had a metal lid which screwed on.” 
He explained that this was 


[blecause the particular customer was a pickle packer and had 
brine when he shipped the product so he needed a closure sys- 
tem that would be compatible with the Federal Food and Drug 
Administration regulations, etc. and he sold his product and 
consumers would buy it and, do with it in their households as 
they saw fit. 


In contrast to Libbey’s barrel canister, plaintiffs barrels had glass 
lids which did not screw into the top of the barrels. Mr. Meier stat- 
ed that he did “not believe this system as it is * * * would be good 
for this pickle packer in transit.” 

On cross examination, Mr. Meier testified that Libbey’s cheese 
domes, which were similar to plaintiff's glass lids, were sold to both 
retailers and fabricators, and that the cheese domes were sold to re- 
tailers “like K-Mart in bulk, * * * in a corrugated box by itself.” 
Libbey’s cheese domes were often used with a “big chopping block,” 
“{w]here a block of cheese is on this big chopping block as is a 
spread of crackers, as is an arrangement of fruit, and over the 
cheese there is a dome.” He admitted, however, that the fabricators 
“normally put [the cheese domes] together with something.” Mr. 
Meier also admitted that, in Libbey’s 1973 catalogue, the cheese 
domes were pictured and marketed with accompanying bases. 

Mr. Meier stated that Libbey hadmade glass trays similar to the 
glass tray liners at issue, but noted that Libbey’s trays “[w]ere * * * 
intended to be used by themselves[.]” On cross examination, he 
noted that in its 1973 catalogue, Libbey displayed glass articles sim- 
ilar to the barrels at issue and that they were described as “terrari- 
ums.” He also stated that Libbey had manufactured a glass article 
similar to plaintiffs Liberty Bells, and that Libbey “attempted to 
sell them to the floral industry [and] to the retail industry.” 


DISCUSSION 


In this consolidated case, Customs classified the seven types of im- 
ported glass articles as “[a]rticles chiefly used in the household 
***” a provision governed by “chief use,” under items 546.52, 
546.54, 546.59, TSUS, depending upon the value of the particular 
article. Pursuant to General Interpretative Rule 10(e i), 
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a tariff classification controlled by use (other than actual use) is 
to be determined in accordance with the use in the United 
States at, or immediately prior to, the date of importation, of 
articles of that class or kind to which the impo articles be- 
long, and the controlling use is the chief use, 1.e., the use which 
exceeds all other uses (if any) combined. * * * 


It is well established that “classification should not be determined 
on the basis of the use to which the individual articles included in 
the instant shipments are to be put, but on the basis of chief use of 
articles of that class generally.” United States v. Colibri Lighters 
(U.S.A. Inc., 47 CCPA 106, 109, C.A.D. 739 (1960). In classifying im- 
ported articles by chief use, it is also basic that “[i]n determining 
such use it is proper to consider not only the testimony offered, but 
the characteristics of the merchandise itself.” Id. See also Border 
Brokerage Co. v. United States, 65 Cust. Ct. 277, 284, C.D. 4089, 343 
F. Supp. 1396, 1401 (1970). 


I. Glass Lids, Glass Domes, Glass Parts of Yard-of-Ales, and Glass 
Tray Liners: 

Plaintiff contends that “[t]he imported glass liner trays, domes, 
lids, and the imported glass portion of the ‘Yard of Ale’ are parts of 
glass household articles, and were therefore erroneously classified 
under the provisions for glass household articles or glass articles for 
preparing, serving or storing food or beverages, which do not con- 
tain provisions for parts.” The defendant, in support of the customs 
classifications, contends that these articles “are all glassware arti- 
cles which are commercially useful by themselves and are chiefly 
used for preparing, serving or storing food or beverages or as house- 
hold articles.” 

It is well to state at the outset that, under well established princi- 
ples of customs law, “a tariff provision which does not specifically 
provide for parts does not include them.” Glass Prods., Inc. v. Unit- 
ed States, 10 CIT 253, 255, 641 F. Supp. 813, 814 (1986) (hereinafter 
Glass Products). See also United States v. Bruckmann, 65 CCPA 90, 
94, C.A.D. 1211, 582 F.2d 622, 625 (1978); Westminster Corp. v. Unit- 
ed States, 78 Cust. Ct. 22, 26, C.D. 4687, 432 F. Supp. 1055, 1058, ap- 
peal dismissed, 64 CCPA 179 (1977). 

In support of its contentions, plaintiff cites the opinion of this 
court in Glass Products. In Glass Products, the imported merchan- 
dise consisted of ‘“‘closed-bottom candle receptacles of glass[,] * * * 
imported in a variety of shapes, sizes, and colors, and * * * commer- 
cially known as votive cups or votive lights.” 10 CIT at 254, 641 F. 
Supp. at 814. The merchandise was classified by Customs “as house- 
hold articles of glass, under item 546.60 of the [TSUS].” Jd. at 253, 
641 F. Supp. at 813. Plaintiff protested this classification, and con- 
tended “that the merchandise is properly classifiable under item 
A548.05, TSUS, as articles of glass not specifically provided for, free 
of duty under the Generalized System of Preferences.” Jd. The court 
sustained plaintiffs protest. See id. at 258. 
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In Glass Products, it was “stipulated that the imported merchan- 
dise is chiefly used in households as parts of decorative articles of 
metal, plastic, or wood.” Jd. at 254-55, 641 F. Supp. at 814. It was 
also “stipulated that the votives are neither freestanding nor self- 
supporting, and are incapable of any practical use in their condition 
as imported.” Jd. at 255, 641 F. Supp. at 814. 

This court, in Glass Products, discussed two Customs Court deci- 
sions which supported the contentions of the plaintiff in that case. 
Specifically, the court discussed William Adams, Inc. v. United 
States, 56 Cust. Ct. 429, C.D. 2670 (1966), and Hudson Merchandise 
Co. v. United States, 58 Cust. Ct. 341, C.D. 2980 (1967). 

In William Adams, the imported merchandise consisted of glass 
plates with “a small hole ‘drilled through the bottom at the center 
[which served] as a means for fitting metal bases or other attach- 
ments.’ ” Glass Products, 10 CIT at 256, 641 F. Supp. at 815 (quoting 
William Adams, 56 Cust. Ct. at 432). The Customs Service classified 
the imported merchandise in William Adams as “household or ta- 
ble articles under paragraph 218(f) of the Tariff Act of 1930.” Jd. 
The plaintiff in that case protested the classification, and contended 
“that the merchandise was classifiable either as manufactures of 
glass, not specially provided for, or as articles in chief value of glass, 
other than household table, or kitchen articles.” Jd. 

As stated in the Glass Products case, the William Adams court 
determined that 


“(t]he imported items of glass, although in the form of candy 
dishes, cake plates, etc., are designed specifically to be used with 
various metal bases and columns. They function in the house- 
hold, not as imported, but as units, attached to and assembled 
with other substantial components. They possess no independent 
function and logically would not be substituted for household 
glassware without holes.” 


Glass Products, 10 CIT at 256, 641 F. Supp. at 815 (emphasis added) 
(quoting William Adams, 56 Cust. Ct. at 437). Hence, in William 
Adams, the Customs Court “sustained the protests, and held that 
the imported merchandise was properly classifiable as ‘other glass 
articles.’ ” Id. 

In Hudson Merchandise, the other Customs Court case discussed 
by this court in Glass Products, “the imported merchandise consist- 
ed of parts of small, hourglass-shaped sand timers.” Glass Products, 
10 CIT at 256, 641 F. Supp. at 815. The Customs Service classified 
the sand timers as “glass household articles.” Jd. The plaintiff in 
Hudson Merchandise protested the classification, and contended 
“that the merchandise was properly classifiable as ‘manufactures of 
glass, not specially provided for.’ ” Jd. 

In the words of Glass Products, in Hudson Merchandise the court 
determined that the sand timers were “not ‘usable in the home 
without the addition of plastic stands, housing or similar units.’ ” 
Glass Products, 10 CIT at 256, 641 F. Supp. at 815 (quoting Hudson 
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Merchandise, 58 Cust. Ct. at 344). In Hudson Merchandise it was al- 
so found that “[t]he imported galss articles represented ‘but a por- 
tion of the thing described in the collector’s classification.’”’ Id. at 
256, 641 F. Supp. at 815-16 (quoting Hudson Merchandise, 58 Cust. 
Ct. at 344). Hence, in Hudson Merchandise, the Customs Court held 
that the sand timers had been improperly classified by Customs, 
and “ordered the merchandise reclassified pursuant to the residua- 
ry provision of paragraph 218(f) as ‘other glass articles.’” Jd. at 257, 
641 F. Supp. at 816. 

In view of its analysis of the William Adams and Hudson Mer- 
chandise cases, the court in Glass Products concluded “that the vo- 
tive cup is merely a part of decorative articles used in the home.” 
Id. at 257, 641 F. Supp. at 816 (emphasis in original). The court stat- 
ed that “[t]he applicable precedents make clear that a glass article 
which can be used only as a part of another article used in the 
home cannot be classified as a household article.” Jd. Hence, the 
court held that the votive cups had been improperly classified by 
Customs, and sustained plaintiffs protest that they should have 
been classified ‘‘as glass articles not specially provided for, under 
item 548.05, TSUS.” Jd. at 258, 641 F. Supp. at 817. 

In this case, plaintiff submits that the evidence “establishes that 
the imported liner trays, domes, lids and yard of ale glass, are parts 
only, of other articles, and, like the votive cups in Glass Products, 
* * * cannot properly be classified under the provisions for articles 
chiefly used in the household for preparing, serving or storing food 
or beverages, or as household articles of glass, which do not contain 
provisions for ‘parts.’ ” 


A. Glass Lids and Glass Domes: 


The imported articles in Glass Products, and in the two cases dis- 
cussed in that opinion, contain significant factual differences from 
the glass lids and glass domes in this case. In those cases, it was 
clear that the imported glass articles, in their condition as import- 
ed, were not “articles chiefly used in the household,” and were 
merely a part of another article. In Glass Products, it was stipulated 
by the parties “that the votives are neither freestanding nor self- 
supporting, and are incapable of any practical use in their condition 
as imported.” 10 CIT at 255, 641 F. Supp. at 814 (emphasis added). 
In Hudson Merchandise, the court found that “[t]he imported blown 
tubular glass articles, or sand timers as they are referred to on the 
invoice, are unused and, practicably speaking, unusable in the home 
without the addition of plastic stands, housings, or similar units.” 
58 Cust. Ct. at 344 (emphasis added). 

The William Adams case is also distinguishable, even though the 
court recognized that the imported glass plates, each containing a 
hole s” in diameter, “can be considered capable of some household 
use. * * *” 56 Cust. Ct. at 435. The William Adams court, however, 
found that if the imported plates were intended to be used alone, 
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“other articles of relatively less cost and without * * * holes would 
be purchased instead.” 56 Cust. Ct. at 436. Furthermore, the court 
stated that there was “uncontradicted evidence” “that the metal 
and glass sections are sold in combinations with each other. * * *” 
Id. at 435. Hence, on those facts the court concluded that the im- 
ported glass plates were not chiefly used in the household, in their 
condition as imported. See id. at 435-36. 

In contrast, in this case, the testimony and exhibits reveal that 
the lids and domes, in their condition as imported are usable and 
marketable, and are “articles chiefly used in the household.” 

Plaintiff contends that the glass lids were improperly classified as 
glass articles cheifly used for preparing or serving food or beverages 
because they “are not used commercially in their imported condi- 
tion but are combined with a base before distribution and sale to or 
use by the ultimate consumer.” In support of the classification, the 
defendant contends that the glass lids are “articles identifiable and 
useful by themselves. * * *” 

Mr. Meier, the defendant’s witness, testified that Libbey manu- 
factured articles similar to plaintiff's glass lids, and that “the only 
way we marketed [them] was by themselves.” He also stated that 
these articles could be used by themselves, without an accompany- 
ing base, and identified the lids as recognizable articles of 
glassware. 

Even apart from Mr. Meier’s testimony, an examination of the 
glass lids indicates that they may be placed directly on a counter or 
shelf, and used to display items of food. Indeed, in plaintiff's cata- 
logues, the glass lids are not identified as “lids,” but rather as 
“domes” or “cheese domes,” and, in plaintiff's 1977 catalogue, there 
are two pictures of the glass lids being used without a base, to dis- 
play cheese on large cutting boards. These pictures confirm Mr. 
Meier’s testimony that Libbey occasionally pictured its cheese 
domes, in its catalogues, on large cutting boards. 

The testimony of Mr. Meier regarding Libbey’s sales practice on 
its cheese domes, together with an examination of the glass lids and 
their depiction in plaintiffs catalogues, indicate that plaintiff has 
failed to bear its burden in establishing that the imported glass lids 
are “incapable of use in [their] condition as imported.” Glass Prod- 
ucts, 10 CIT at 257, 641 F. Supp. at 816. Indeed, the evidence is to 
the contrary and shows that the glass lids themselves are “articles 
chiefly used in the household,” and are not solely parts of house- 
hold articles. Hence, based upon its evaluation of all of the evidence 
the court concludes that the imported glass lids have been properly 
classified by Customs. 

As to the glass domes, plaintiff contends that “[t]he evidence 
clearly established that the domes did not function in the household 
separately, as imported, but rather as units assembled with other 
substantial components, i.e., wood, glass, or marble bases.” For sup- 
port, plaintiff cites the same evidence submitted as to the glass lids. 
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In essence, plaintiff relies on the testimony of Mr. Riekes and Mr. 
Dickey that plaintiff sold the glass domes to fabricators who manu- 
factured bases for the domes, and sold the articles as a set. 

Mr. Meier, however, was very specific that plaintiff's glass domes 
“could be and were capable of being used by themselves, just plac- 
ing them over some object of art[.]” He was firm in his testimony 
that the glass domes are “glassware article[s] in and of [them- 
selves],” and have uses “both with and without a base.” Further- 
more, beyond the testimony of any witness, an examination of the 
imported glass domes reveals that they may be used to display ob- 
jects on shelves or tables, without an accompanying base. It is clear 
that the glass domes themselves are “articles chiefly used in the 
household,” and not solely parts of household articles. 

Hence, since plaintiff has failed to establish that the imported 
glass domes are “incapable of use in [their] condition as imported,” 
Glass Products, 10 CIT at 257, 641 F. Supp. at 816, they have been 
properly classified by Customs. 


B. Glass Parts of Yard-of-Ales: 


Plaintiff contends “that the imported glass for the Yard of Ale 
constitutes a part only of another article, rather than a glass article 
chiefly used for preparing, serving or storing food or beverages.” 
Plaintiff submits that “(t]he evidence established that the imported 
articles are not substantially complete in their condition as import- 
ed, since the omission of the wooden stand is very significant to the 
overall functioning of the complete article.” 

In support, plaintiff cites the testimony of Mr. Riekes, who stated 
that the imported glass parts of the Yard-of-Ales could not stand, 
unless placed on the accompanying wooden stand. Mr. Riekes had 
“always seen [the Yard-of-Ales] used by holding the wood handle 
and holding the glass and using both hands to drink * * *,” and ex- 
cept for replacement sales, the imported parts of the Yard-of-Ales 
were not sold separately from the wooden stand. 

Although Mr. Meier described the imported glass parts of the 
Yard-of-Ales as “novelty drinking glass[es],” he did not testify that 
he had ever seen any Yard-of-Ales used or displayed without its 
wooden stand. 

An examination of the imported glass parts of the Yard-of-Ales 
indicates that they can not be used, and that, except as a replace- 
ment, they are unlikely to be purchased, without the wooden stand. 
Hence, the court agrees with plaintiff's contention that the glass 
parts of the Yard-of-Ales are only “parts” of an “article chiefly used 
in the household,” and, therefore, have been improperly classified. 
Since plaintiff has carried its burden of proof, the imported glass 
parts of the Yard-of-Ales are properly classifiable as “[{a}rticles not 
specially provided for, of glass,” under item 548.05, TSUS. 
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C. Glass Tray Liners: 


Plaintiff contends “that the imported glass liner trays are parts 
only of other articles, imported solely for use with silver trays by 
Leonard Silver Company.” Plaintiff relies on the testimony of Mr. 
Riekes that “established that the glass liner tray was a specially de- 
signed proprietary item imported and sold to only one company and 
used exclusively as a component part of that Company’s silver 
trays.” 

In his undisputed testimony, Mr. Riekes stated that the glass lin- 
er trays were ordered by the Leonard Silver Company, and were 
sold only to Leonard Silver. On cross examination, Mr. Riekes 
pointed out that the glass liner trays did not have any knurls or 
“feet,” and that the knurls were on the accompanying silver trays. 

The defendant’s only evidence, as to the glass liner trays, was the 
testimony of Mr. Meier, who stated that, in his opinion, Libbey’s 
glass tray liners could be used independently as trays. The defen- 
dant, however, did not establish that Libbey’s glass trays were of 
the same “class or kind” as the glass tray liners at issue. 

In sum, the evidence is undisputed that the glass liner trays were 
manufactured for and sold exclusively to a single silver manufac- 
turer for use in its silver trays. Since plaintiff succeeded in estab- 
lishing that the glass liner trays are only “parts” of ‘articles chiefly 
used in the household,” they were erroneously classified, and are 
properly classifiable as “[ajrticles not specially provided for, of 
glass,” under item 548.05, TSUS. 


II. Liberty Bells, Demijohns, and Barrels: 


Plaintiff contends that “(t]he imported Liberty Bell and demijohn 
water bottles and the glass barrels are properly classifiable as con- 
tainers for the marketing of merchandise.” It submits that “(t]he 
evidence in this case clearly established that the Liberty Bell and 
Demijohn water bottles and the large size barrels at issue do not be- 
long to a ‘class or kind’ of merchandise chiefly used in the house- 
hold for preparing, serving or storing food or beverages.” Instead, 
plaintiff contends that the three glass articles are “more specifically 
provided for as usual and ordinary containers.” Alternatively, 
plaintiff contends that “the Liberty Bell and demijohn water bottles 
and the glass barrels should be classified under the provision in 
item 545.55, TSUS, for lamp bases.” 

The defendant contends that “[slince the Liberty Bell, demijohn 
and barrel shaped glass vessels are not ‘containers chiefly used for 
packing, transporting or marketing of merchandise within the scope 
of item 545.27, TSUS and are not chiefly used as illuminating arti- 
cles, they were correctly classified by the Customs Service.” 

As to the Liberty Bell, demijohns, and barrels, the question 
presented is whether they are more properly described as “articles 
chiefly used in the household or elsewhere for preparing, serving, or 
storing food or beverages,” as contended by the defendant, or as 
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“containers * * * chiefly used for the packing, transporting, or mar- 
keting of merchandise,” as maintained by plaintiff. 

The “chief use” of imported merchandise, within the meaning of 
General Interpretative Rule 10(eXi) of the TSUS, is the chief use 
“at, or immediately prior to, the date of importation, of articles of 
that class or kind to which the imported articles belong * * *.” In 
determining the “class or kind” of imported articles, the court must 
consider 


the general physical characteristics of the merchandise, the ex- 
pectation of the ultimate purchasers, the channels, class or 
kind of trade in which the merchandise moves, the environ- 
ment of the sale (i.e., accompanying accessories and the manner 
in which the merchandise is advertised and displayed), the use, 
if any, in the same manner as merchandise which defines the 
class, the economic practicality of so using the import, the rec- 
ognition in the trade of this use. 


United States v. Carborundum Co., 63 CCPA 98, 102, C.A.D. 1172, 
536 F.2d 373, 377 (citations omitted), cert. denied, 429 U.S. 979 
(1976). In Carborundum, the court specifically noted that 
“{slusceptibility, capability, adequacy, or adaptability of the import 
to the common use of the class is not controlling.” Jd. 

In Riekes Crisa Corp. v. United States, 84 Cust. Ct. 132, C.D. 4852 
(1980), the imported merchandise consisted of glass jars designed for 
use as candle holders. The jars were classified by the Customs Ser- 
vice “as other glassware household articles, not specially provided 
for [,]” under items 546.51 or 546.52, TSUS. Jd. at 133. Plaintiff pro- 
tested the classification, and contended that the imported jars were 
properly classifiable ‘as other containers of glass chiefly used for 
the packing, transporting, or marketing of merchandise, holding 
over 1 pint, under the provisions of item 545.27, TSUS.” Jd. at 134. 

In considering plaintiffs claimed classification in Riekes Crisa, 
the Customs Court reviewed several of its previous decisions, and 
noted that “the class or kind of containers intended by Congress to 
be embraced by the provisions of item 545.27 are the usual, ordina- 
ry, and commonly used glass containers for various commodities or 
merchandise.” Jd. at 155. 

Similarly, in Poland Bros., Inc. v. United States, 64 Cust. Ct. 248, 
C.D. 3986 (1970), the imported merchandise, garment bags, were 
classified by the Customs Service “as ‘household articles not special- 
ly provided for’ under item 772.15 of the [TSUS]. * * *” Id. at 249. 
Plaintiff protested the classification, and contended that the gar- 
ment bags were properly classifiable as “ ‘[cjontainers of rubber or 
plastics, * * * chiefly used for the packing, transporting, or market- 
ing of merchandise,’” under item 772.20, TSUS. Jd. The Customs 
Court noted that “[t]he record reveals a variety of uses for the gar- 
ment bags[,]” and that they were “designed and constructed in such 
a manner as to be capable of being used even after the delivery or 
transportation of the suit to the purchase’s home.” Jd. at 254. 
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Hence, the court denied plaintiff's protest, and held that the im- 
ported garment bags had been correctly classified by Customs as 
household articles not specially provided for. See id. at 255. 

In this case, from a review of the testimony, the samples, and the 
other exhibits introduced at trial, it is clear that the Liberty Bells, 
demijohns, and barrels are not “containers chiefly used for the 
packing, transporting, or marketing of merchandise,” as that lan- 
guage is used in item 545.27, TSUS. 

An examination of the imported Liberty Bells and demijohns re- 
veal that they may be used as containers for the storage of water, 
and indeed, in plaintiffs catalogues, they are described by volume. 
They both contain small openings, similar to the top of a bottle, and 
in plaintiff's 1977 catalogue, the Liberty Bells and demijohns are 
listed under a heading for “bottles.” Similarly, in plaintiffs 1980 
catalogue, they are identified as “water bottles.” 

Furthermore, in plaintiff's 1973 and 1974 catalogues, the Liberty 
Bells and demijohns were prominently displayed as terrariums, con- 
taining plants. In its 1980 catalogue, a demijohn is pictured being 
used as a terrarium, and a Liberty Bell is pictured in use as a 
fishbowl. 

Mr. Riekes testified that the Liberty Bells were sold for use as 
terrariums or as lamp bases, and Mr. Dickey that the Liberty Bells 
and demijohns were sold to wholesale florists and lamp manufactur- 
ers. A physical examination reveals that the Liberty Bells and 
demijohns can be reused after being used as a terrarium, or con- 
taining water or other liquids. An examination will also reveal that 
the Liberty Bells and demijohns are decorative articles. 

It may also be noted that Mr. Riekes testified that plaintiff is one 
of four divisions of Riekes & Sons, Inc. The divisions are Riekes 
Crisa, Riekes Equipment, Riekes Leasing, and Riekes Container. 
Riekes Crisa, the plaintiff, was established to sell glassware, “pri- 
marily” different products than those sold by Riekes Container. 

Since the Liberty Bells and demijohns are not “usual, ordinary, 
and commonly used glass containers * * *,” Riekes Crisa, 84 Cust. 
Ct. at 155, plaintiff has not shown that they are chiefly used as 
“containers for the packing, transporting, or marketing of 
merchandise.” 

Mr. Riekes testified that the barrels were sold for use either as 
lamps or terrariums. Mr. Dickey testified that the barrels are com- 
monly used by merchants in southern Texas to display for sale 
jalapenos, pickels, pigs’ feet, and deviled eggs. Mr. Dickey added 
that the barrels, in addition to being sold to florists and lamp manu- 
facturers, were sold to food service distributors. In plaintiffs 1973 
and 1974 catalogues, the barrels are pictured being used as 
terrariums. 

Like the Liberty Bells and demijohns, however, the barrels are 
decorative articles that are not “the usual, ordinary, and commonly 
used glass containers. * * *” Riekes Crisa, 84 Cust. Ct. at 155. The 
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barrels may be reused after serving as containers for the display of 
foods, or as lamp bases or terrariums, and like the Liberty Bells and 
demijohns, were not sold by plaintiff's container division. From all 
of the evidence the court concludes that plaintiff did not bear its 
burden of establishing that the barrels are chiefly used as “contain- 
ers for the packing, transporting, or marketing of merchandise.” 

As to plaintiff's alternative classification, both Mr. Riekes and 
Mr. Dickey testified that some of the Liberty Bells, demijohns, and 
barrels were sold and used as bases for lamps. In addition, plaintiff 
submitted two brochures of lamp manufacturers which pictured the 
Liberty Bells and barrels being used as bases for lamps. This evi- 
dence, however, does not rebut other evidence which establishes 
that the Liberty Bells, demijohns, and barrels are more properly de- 
scribed as “[a]rticles chiefly used in the household or elsewhere for 
preparing, serving, or storing food or beverages, or food or beverage 
ingredients; smokers’ articles, household articles, and art and orna- 
mental articles, all the foregoing not specially provided for: * * * 
[o]ther glassware,” under items 546.52, 546.54, 546.56, or 546.59, 
TSUS. Accordingly, Customs’ classification of the barrels is 
sustained. 


CONCLUSION 


In view of the foregoing, it is the determination of the court that, 
as to the glass lids, glass domes, Liberty Bells, demijohns, and bar- 
rels, plaintiff has not rebutted the presumption of correctness that 
attaches to the classification by Customs. Accordingly, the glass 
lids, glass domes, Liberty Bells, demijohns, and barrels were proper- 
ly classified as “[a]rticles chiefly used in the household or elsewhere 
for preparing, serving, or storing food or beverages, or food or bever- 
age ingredients; smokers’ articles, household articles, and art and 
ornamental articles, all the foregoing not specifically provided for: 
*** folther glassware,” under items 546.52, 546.54, 546.56, and 
546.59, TSUS, depending upon the value of the article. 

As to the glass parts of the Yard-of-Ales and the glass liner trays, 
it is the determination of the court that plaintiff has successfully re- 
butted the presumption of correctness, and that the imported glass 
parts of the Yard-of-Ales and the glass liner trays are properly clas- 
sifiable as “[a]rticles not specially provided for, of glass,” under item 
548.05, TSUS. 

Judgment will issue accordingly. 
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Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice (Barbara Epstein) for defendant. 


OPINION 


TsoucaLas, Judge: This case is before the Court on defendant’s mo- 
tion to sever and dismiss seventy-three (73) entries for lack of juris- 
diction! Defendant claims that the entries in issue are not properly 
before the Court because the action was not commenced within 180 
days after notice of denial of their protests was mailed to plaintiffs, 
as required by 19 U.S.C. § 1514(a) (1988) and 28 U.S.C. § 2636(a) 
(1982 and Supp. II 1984). Plaintiff counters that the notice of denial 
provided by Customs was not sufficient to start the statute of limi- 
tations running, and alternatively, if the statute did begin to run, 
the faulty notice tolled the statute until the error in the notice was 
cured. 


BACKGROUND 


Customs assessed duty on certain work done on plaintiffs ships 
upon the vessels’ arrivals in the United States. Between 1981 and 
1983, Sea-Land filed timely protests for the entries.2 Customs de- 
nied those protests between 1982 and 1984. The Trade Agreements 
Act of 1979, Pub. L. 96-39, § 1001(b\(2) added an amendment to 19 
U.S.C. § 1515(a) stating that notice of denial of any protest by the 
appropriate customs officer 


shall include a statement of the reasons for the denial, as well 
as a statement informing the protesting party of his right to 
file a civil action contesting the denial of a protest under sec- 
tion 1514 of this title. 


19 U.S.C. § 1515(a)(1988). However, the notice of denial sent out by 
Customs did not include the statement informing the protesting 
party of its right to commence an action. Plaintiff also asserts that 
the statement of reasons was inadequate. 


1Plaintiff and defendant agree that ten (10) entries in the original action are legitimately before the Court. 
They also agree that two (2) entries are dual protests and thus are subject to dismissal pursuant to 19 U.S.C. 
§ 1514(cX1). Further, they concur that two (2) entries should be dismissed because the protests were not timely 
filed, and that one should be dismissed because it was the subject of a separate civil action. Accordingly, this ac- 
tion concerns the remaining entries. 

2Sea-Land did not file timely protests against two (2) of the entries and agrees that they should be dismissed 
from this action. See note 1, supra. 
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Sea-Land filed a summons contesting the denial of the protests 
with the Court of International Trade on July 2, 1985. The Trade 
Agreements Act mandates that an action contesting the denial 
must be commenced within 180 days of the date when the notice of 
denial was mailed by Customs. 28 U.S.C. § 2636(a\(1). Plaintiff's 
summons regarding seventy three (73) of the entries was filed after 
this statute of limitations expired. Hence, Customs has brought this 
motion to sever and dismiss those entries from the main action. 


DISCUSSION 


It is a well established principle that the United States Govern- 
ment, as sovereign, is immune from suit except as it consents to be 
sued. United States v. Sherwood, 312 U.S. 584, 586, 61 S. Ct. 767, 
769 (1941); Honda v. Clark, 386 U.S. 484, 501, 87 S. Ct. 1188, 1197 
(1967); United States v. Testan, 424 U.S. 392, 399, 96 S. Ct. 948, 953 
(1976). Moreover, governmental consent to be sued is construed 
strictly. Soriano v. United States, 352 U.S. 270, 276, 77 S. Ct. 269, 
273 (1957). 

Congress created such consent in 19 U.S.C. § 1514(a), which pro- 
vides that Customs decisions regarding assessed duties are 


se * 


final and conclusive unless a protest is filed * * * or unless 
a civil action contesting the denial of a protest, in whole or in 
part, is commenced in the United States Court of International 
Trade in accordance with chapter 169 of Title 28 within the 
time prescribed by section 2636 of that title. 


If a protest is filed, Customs must review that protest, then allow or 
deny it, within two years of the date of the protest. 

If the protest is denied, Customs must mail out notice of denial to 
the party. Once the notice is mailed, the protesting party has 180 
days within which to commence a civil action contesting the denial 
in this Court. 28 U.S.C. § 2636(a\(1). Plaintiff does not deny that it 
commenced its action more than 180 days after notice of denial of 
the protests was mailed by Customs. Rather, plaintiff argues that 
the notice did not operate to start the 180 day period running be- 
cause the notice did not contain either notice of plaintiffs right to 
commence a civil action or “sufficient” reasons for denial. Plain- 
tiff’s Opposition to Defendant’s Motion to Sever and Dismiss at 4-6 
(“Plaintiff's Opposition Brief’). 

The reason provided by Customs for its denial of the protests was 
a reference to 19 C.F.R. § 174.21, a regulation which directs Cus- 
toms to “act on a protest * * * within 2 years from the date the pro- 
test was filed.” 19 C.F.R. § 174.21(a) (1989). In essence, Customs’ 
“reason” for denying the protests was that the two year period for 


3The entries at issue in this case were originally part of a test case on vessel construction. Sea-Land Service, 
Inc. v. United States, 12 CIT ——, 683 F. Supp. 1404 (1988). After the test case was decided, the United States 
Customs Service was given time to apply the legal standard enunciated in the test case to the contested entries, 
including those that are the subject of this action. Customs then moved to sever and dismiss seventy-three (73) 
entries. 
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review was expiring. It is circular reasoning to claim that this is a 
reason for denying a protest. 

A reason is “an expression or statement offered as an explanation 
* * * or as a justification of an act or procedure.” Webster’s Third 
New International Dictionary at 1891 (1986). 19 C.F.R. § 174.21(a) 
requires Customs to “‘act on” the protest, that is, either allow or de- 
ny it within two years pursuant to 19 U.S.C. § 1514. For Customs to 
state as a reason for denying the protests that it had to either allow 
or deny them within two years is to circumscribe completely the 
congressional intent of the statute. Obviously, Customs had to “act 
on” the protests; that does not explain or justify why it chose to de- 
ny, rather than allow them. Hence, the notice of denial was incom- 
plete in that it failed to state a reason for the denial.‘ 

Sea-Land also claims the notice was invalid because it lacked a 
statement informing Sea-Land that it had a right to commence a 
civil action contesting the denial. Because of a misprint, certain of 
Customs’ notices of denial failed to include notice of the right to 
commence a civil suit, in accordance with 19 U.S.C. § 1515(a) and 19 
C.F.R. § 174.30(a) (1989). Plaintiff asserts that this failure is fatal er- 
ror and, as a result, the notices of denial are invalid and the 180 
day statute of limitations did not begin to run upon mailing. The 
gravamen of plaintiff's argument is that the statute mandates no- 
tice of the right to file a civil action and that failure to include it 
renders the entire notice of denial inoperative, requiring Customs 
to reassess the protests, starting the 180 day period anew. 

Defendant counters that the statute is merely “directory” and its 
omission will not invalidate the entire notice. Defendant’s Motion to 
Sever and Dismiss at 11. Defendant also asserts that plaintiff had 
actual notice of its right to bring suit, therefore was not prejudiced 
by the lack of the notice and should not succeed in defeating the 
motion to sever and dismiss. 

The central issue is whether the notice of the right to sue is statu- 
torily required and, if it is, what the consequences are if it is miss- 
ing from the notice of denial. The statute directs that Customs 
“shall” inform the protesting party of its right to commence a civil 
action. 19 U.S.C. §1515(a). Defendant has cited cases indicating 
that, “[aJs against the government, the word ‘shall,’ when used in 
statutes, is to be construed as ‘may,’ unless a contrary intent is 
manifest.” Barnhart v. United States, 5 CIT 201, 203, 563, F. Supp. 
1387, 1389 (1983) (quoting Railroad Co. v. Hecht, 95 U.S. 168, 170 
(1877)).5 A contrary intent is indeed manifest from the legislative 
history to the section. The call for Customs to provide protesting 
parties with notice of their right to sue was added to the Tariff Act 
of 1930 when it was amended in 1979. The Senate Report on the 


‘Defendant is correct in stating that the Court should not look at the sufficiency of the reason provided by Cus- 
toms. In ruling that the stated “reason” did not satisfy the statute, the Court holds that no reason was given, not 
that an insufficient one was. All Customs did was restate the law requiring it to act on a protest. 

5A plethora of cases also can be amassed to support the contention that ‘shall’ indicates mandatory action. 
Whether the term indicates a mandatory or directory meaning depends on both Congressional intent and the in- 
terests of justice. 
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Trade Agreements Act of 1979 states that, in order to conform Unit- 
ed States law to Article 11.3 of the MTN Customs Valuation 
Agreement, 


Section 1001(b\(2) * * * would amend section 515(a) so as to re- 
quire the Customs Service to include reasons in its notice of de- 
nial of a protest as well as a statement that the importer may 
file a civil action in the Customs Court to contest the denial. 


S. Rep. 249, 96th Cong., 1st Sess. 254, reprinted in 1979 U.S. Code 
Cong. and Admin. News 381, 639-640 (emphasis added). 

When the congressional intent is unclear, an argument may be 
made for construing “shall” to be permissive or directory. But in 
the present case, Congress could not have made its intent more 
clear; the provision is mandatory.® Customs does not have discretion 
to include or exclude either notice of the right to file a civil action 
or the reasons for the denial of a protest. As stated previously by 
this Court, both are “formal requirements for a protest denial.” 
Wally Packaging, Inc. v. United States, 7 CIT 19, 23, 578 F. Supp. 
1408, 1412 (1984). Hence, the notice of denial was incomplete. 

The question then is, what are the consequences if mandatory 
provisions of the notice of denial are missing. While the statute or- 
ders Customs to include those statements in the notice, it does not 
indicate the consequences if Customs does not comply.’ Plaintiff 
would have the Court vacate the denial and order Customs to re-as- 
sess the protests, then deny or allow them, after which plaintiff 
would have 180 days to bring suit in this Court. 

There is no question that when a government agency acts “with- 
out observance of procedure required by law,” courts have the pow- 
er to set aside that action. Woodrum v. Donovan, 4 CIT 46, 52, 544 
F. Supp. 202, 207 (1982) (citing Administrative Procedure Act 
§ 706(2XD), 5 U.S.C. § 706(2D) (1976)); American Motorists Ins. Co. 
v. United States, 5 CIT 33, 43 (1983). However, it is equally well set- 
tled that courts will not set aside agency action for procedural er- 
rors unless the errors “were prejudicial to the party seeking to have 
the action declared invalid.” Woodrum, 4 CIT at 52, 544 F. Supp. at 
207; Katunich, 8 CIT at 162, 594 F. Supp. at 749; American Motor- 
ists, 5 CIT at 43; Timken v. Regan, 4 CIT 174, 179, 552 F. Supp. 47, 
52 (1982).8 

6Furthermore, the term “shall,” when, as here, used in the same rule as “may” is to be interpreted as a “com- 


mand.” Anderson v. Yungkau, 329 U.S. 482, 485, 67 S. Ct. 428, 430 (1947) (citing Escoe v. Zerbst, 295 U.S. 490, 493, 
55 S. Ct. 818, 820 (1935); cf. United States v. Rodgers, 461 U.S. 677, 706, 103 S. Ct. 2132, 2149 (1983). 


7Defendant cites cases indicating that, where a sta ute directs the Government to take action but does not pro- 
vide consequences for failure to comply, the statute’s directive is merely discretionary. However, those cases are 
not germane to this action since they deal with statutory time limits on agency action, where strict enforcement 
of the statutory limits would yield harsh or absurd results, or where “important public rights are at stake.” 
Brock v. Pierce County, 476 U.S. 253, 260, 106 S. Ct. 1834, 1839 (1986); Canadian Fur Trappers Corp. v. United 
States, 12 CIT ——, ——, 691 F. Supp. 364, 367 (1988), aff'd. 884 F.2d 563 (Fed. Cir. (T) 1989); American Permac, 
Inc. v. United States, 10 CIT 535, 539, 642 F. Supp. 1187, 1191 (1986); Katunich v. Donovan, 8 CIT 156, 161-62, 
594 F. Supp. 744, 749 (1984). In those cases, the congressional intent would have been foiled had the statutory 
provisions been construed as mandatory since the plaintiff's rights of action would have been eliminated. Here, 
as stated above, the congressional intent clearly was to require inclusion, in the notice, of the provisions in 
question. 

8Sea-Land contends that the errors committed by Customs were not procedural because “the Jaw was changed 
to require the particular notice.” Plaintiff's Opposition Brief at 4 (emphasis in original). Notice to a party is a 
procedural issue, whether statutorily mandated or not. 
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In the present action, Customs issued a notice of denial of pro- 
tests which Sea-Land seeks to have vacated because it lacked the 
two aforementioned provisions required by law.® For the Court to 
set aside the issuance of the notice of denial so as to grant plaintiff 
additional time within which to bring its complaint, the Court must 
find that Sea-Land was prejudiced by the absence of the required 
provisions. Woodrum, 4 CIT at 52, 544 F. Supp. at 207; American 
Motorists, 5 CIT at 43; Timken, 4 CIT at 179, 552 F. Supp. at 52. 

Plaintiff has not pleaded any prejudice as a result of the missing 
provisions. Plaintiff's Opposition Brief at 9. Moreover, as defendant 
notes, Sea-Land did file a timely summons contesting several deni- 
als of its protests in the test case under which this case was sus- 
pended. Defendant’s Motion to Sever and Dismiss at 17. Therefore, 
the Court holds that the absence of the provision notifying plaintiff 
of its right to file a civil suit contesting the notice of denial did not 
prejudice plaintiff. Plaintiff was well aware of its right to bring suit 
as evidenced by its prior timely actions contesting earlier notices of 
denial. 

Furthermore, plaintiff does not claim that the absence of a reason 
for the denial contributed to its failure to file suit within 180 days 
of the issuance of the denial. The protests filed by Sea-Land indicate 
that it was aware of the dispute in the case, and of Customs’ legal 
position on the matter. While that does not excuse Customs’ failure 
to provide a reason for the denial on the notice, it does provide sup- 
port for the proposition that Sea-Land was not prejudiced by the ab- 
sence of a reason for the denial. Also, as defendant points out, had 
Sea-Land been awaiting a reason for the denial prior to filing suit, 
it could have sought a reason from Customs through discovery. De- 
fendant’s Motion to Sever and Dismiss at 17. Therefore, the Court 
holds that plaintiff was not prejudiced by the absence of a reason 
from Customs’ notice of denial. Since the Court finds that Customs’ 
errors did not prejudice plaintiff, the notice of denial is upheld and 
the Court finds the statute of limitations began to run when Cus- 
toms mailed the notice. 

Plaintiff has further requested that if the statute of limitations is 
found to be a bar to this action, the Court should find that the 
faulty notice operated to toll it. Plaintiff's Opposition Brief at 7. In 
Farrell Lines, Inc. v. United States, 69 CCPA 1, 657 F.2d 1214 
(1981), cited by plaintiff, the Court stated that a statute of limita- 
tions may be “tolled under certain circumstances not inconsistent 
with the legislative purpose” even where there is no tolling provi- 
sion in the statute itself. Jd. at 8, 657 F.2d at 1219 (citations omit- 
ted). There, the protesting party had relied on Customs officials for 
guidance, then when the period for filing expired, Customs sought a 
dismissal. Jd. at 5, 657 F.2d at 1217. The Court stressed it was toll- 

Plaintiff argues that it is not seeking to invalidate any action taken by Customs. Plaintiff's Opposition Brief at 
9. The Court finds this position untenable. Customs issued a notice of denial, which Sea-Land here asks the Court 


to set aside because of inadequacy so that Sea-Land can have another opportunity to bring a civil suit. Plaintiff, 
therefore, is seeking to invalidate Customs’ issuance of a notice of denial. 





{ 
' 
i 








U.S. COURT OF INTERNATIONAL TRADE 87 


ing the statute to avoid “elevatiing] form over substance” in order 
to reach a just result. Jd. at 6, 657 F.2d at 1218. In the present ac- 
tion, plaintiff did not delay filing its suit because of Customs’ repre- 
sentations, nor were they unaware of their right to bring a civil ac- 
tion. Therefore, the rationale of Farrell is inapplicable here.'° 

In suits against the government, a court must determine that toll- 
ing is clearly consistent with congressional intent. Wally Packaging, 
7 CIT at 21, 578 F. Supp. at 1411. In Wally Packaging, where the 
Court sought to ascertain whether to toll the 180 day period in issue 
here, two determinations had to made before tolling could be al- 
lowed. First, the Court had to find that Customs’ procedures “effec- 
tively prevented plaintiff from filing a timely summons.” Jd. at 22, 
578 F. Supp. at 1411. Second, the Court had to establish whether 
tolling was consistent with the legislative purpose of 28 U.S.C. 
§ 2636. Id. Since this Court has determined, supra, that Customs’ in- 
complete notice did not cause plaintiff's failure to file suit, tolling is 
not available in this case. 


CONCLUSION 


Accordingly, this Court holds that, while the provisions in 19 
U.S.C. § 1515(a) are mandatory, plaintiff was not prejudiced by their 
exclusion and is not entitled to the drastic remedy of vacatur of 
Customs’ notice of denial. Therefore, the mailing of that notice trig- 
gered the 180 day statute of limitations. Since plaintiff's summons 
was filed more than 180 days after notice was mailed, the action is 
barred. Consequently, defendant’s motion to sever and dismiss is 
hereby granted regarding all the entries in this case except those 
ten (10) against which Customs agrees Sea-Land filed timely sum- 
monses (entry nos. 539406, 539190, 541472, 541418, 736384, 736534, 
542102, 736475, 497629, and 420285). 





(Slip Op. 90-35) 
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10Indeed, for this Court to toll the statute of limitations would, in fact, serve to elevate form over substance, in 
particular since no prejudice was shown 
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MEMORANDUM OPINION 


TsoucaLas, Judge: Plaintiff Marsuda-Rodgers International, a 
United States importer of tapered roller bearings (TRBs) from Hun- 
gary, contested the United States International Trace Commission’s 
(Commission) cumulation of TRBs imported from Hungary with 
those from Japan, Italy, The Peoples Republic of China (PROC), 
Romania, and Yugoslavia. See Tapered Roller Bearings and Parts 
Thereof, and Certain Housings Incorporating Tapered Rollers from 
Hungary, The People’s Republic of China, and Romania, Inv. Nos. 
731-TA-341, 344, and 345 (Final), USITC Pub. 1983 (June 1987).! 

Plaintiff maintained that the Commission should not have used 
the cumulation methodology because the low quality Hungarian 
TRBs do not compete with the high quality Japanese, Italian, and 
domestic TRBs within the meaning of the cumulation statute, 19 
U.S.C. § 1677(7\(CXiv) (1982 & Supp. V 1987). 

On July 26, 1989, this Court, for reasons contained in its opinion, 
Marsuda-Rodgers Int’l v. United States, 13 CIT ——, 719 F. Supp. 
1092 (1989), found the Commission’s decision to cumulate the low 
quality Hungarian TRBs with the high quality Japanese and Italian 
TRBs was not supported by substantial evidence and contrary to 
law. Accordingly, the court reversed the Commission’s cumulative 
analysis and remanded to the Commission with instructions to 
cumulate only those dumped TRBs which satisfy the “reasonable 
overlap” test.? The Court stated in it’s opinion remanding this case 
to the Commission that: 


defendants ha{d] circumvented the proper order of injury analy- 
sis: decision as to appropriateness of cumulation analysis is > 
sequent, and not prior, to an affirmative finding of competition. 
Under the cumulation statute, a separate competition inquiry 
with respect to each country under investigation is a condition 
precedent to subjecting imports therefrom to cumulation analy- 
sis. Any other reading of the statute, such as defendants sug- 
gest, renders meaningless the standard for “competition,” since 
imports from a source country will be subjected to cumulation 
analysis without a finding whether they “compete with [im- 
ports from other source countries] and with like products of the 
domestic industry in the United States market. 19 U.S.C. 
§ 1677(7)(C\iv). 


Marsuda, 13 CIT at ——, 719 F.Supp. at 1099. The court further de- 
termined from the record that the unfairly traded Hungarian TRBs 
did not “compete with their domestic counterparts” and directed 


1Two members of the Commission concluded that imports from the investigated Communist countries did not 
warrant cumulation, and therefore dissented from the Commission majority's decision that the domestic tapered 
roller bearing industry was materially injured, or threatened with material injury, by reason of less than fair 
value imports of TRBs from those countries 

2For a detailed discussion of the “reasonable overlap” test, refer to Marsuda, 13 CIT ——~, ——, 719 F. Supp. 
1092, 1097 
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the Commission to make a traditional single country injury deter- 
mination of these imports. Jd. at 1101. 

On December 21, 1989, the Commission filed its unanimous re- 
mand determination stating that 


“an industry in the United States is neither materially injured 
nor threatened with such injury, and the establishment of an 
industry in the United States is not materially retarded, by rea- 
son of imports from Hungary of tapered roller bearings and 
parts thereof, and certain housings incorporating tapered roll- 
ers, which the U.S. Department of Commerce has determined 
aie being sold in the United States at less than fair value. 


See Tapered Roller Bearings and Parts Thereof and Certain Hous- 
ings Incorporating Tapered Rollers from Hungary, Inv. No. 
731-TA-341 (Final-Remand), USITC Pub. 2245 (Dec. 1989). 

Plaintiff, Marsuda-Rodgers, now moves this Court for affirmance 
of the Commission’s remand determination. The Timken Company 
(defendant-intervenor), on the other hand, maintains that the re- 
mand determination should again be remanded to the Commission 
for clarification and in depth analysis of the record in conjunction 
with this Court’s interpretation of the cumulation provision. 
Timken states that it has “reviewed in its submission to the Com- 
mission extensive and substantial information in the record sup- 
porting a finding of competition and an affirmative cumulation de- 
termination, even under the statutory interpretation required by 
the Court’s opinion.” Timken Company’s Response to Remand Deter- 
mination at 3. 

The Commission is required to cumulate the volume and effect of 
imports from two or more countries when they analyze injury only 
if such imports compete with each other and with like products of 
the domestic industry in the United States market. 19 U.S.C. 
§ 1677(7)(C\(iv). In remanding this matter to the Commission, this 
Court noted that the purposes of the “like product” and “cumula- 
tion” provisions are different, and that “Congress would not have 
imposed on the Commission the additional requirement of competi- 
tion if Congress intended to make all ‘like’ products under investi- 
gation subject to a cumulation analysis. Therefore, the competition 
inquiry must necessarily be more vigorous than the ‘like product’ 
analysis.” 13 CIT at ——, 719 F. Supp. at 1097. 

Nearly all TRBs consumed in the United States are manufac- 
tured in the United States or Japan, with only a small market seg- 
ment (utility trailers and nondriving axles) being dominated by im- 
ports from Hungary, Romania, Yugoslavia, and China. USITC Pub. 
1983 at A-26. The record reveals, however, that while a loss of U.S. 
market share occurred in four types of markets, namely, auto and 
auto related, truck-trailer, material handling, and aftermarket, im- 
ports from the four prematurely cumulated countries of Hungary, 
the PRC, Romania, and Yugoslavia do not service the first three of 
those markets at all. USITC Pub. 1983 at A-20 and A-22. Addition- 
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ally, plaintiffs imports do not constitute a substantial portion of 
aftermarket sales. Jd. 

The record further indicates that U.S. purchasers requiring high 
quality TRBs do not view Hungarian TRBs as substitutes in any re- 
spect for domestic TRBs and conversely, that purchasers of the low- 
er quality imports do not purchase the more expensive high quality 
domestic TRBs. There is scant evidence, in what now amounts to an 
ample record, of direct competition between Hungarian TRB im- 
ports and domestic bearings. 

On remand, the Commission performed a “competition” inquiry 
in full accordance with the Court’s remand instructions and deter- 
mined that a United States industry was neither injured nor 
threatened with injury by reason on TRBs imported from Hungary. 

Accordingly, upon re-examination of the record herein, and hav- 
ing duly considered the Timken Company’s response to the remand 
determination, the Court affirms the Commission’s remand 
determination. 

It is further concluded that as the plaintiff has abandoned all 
counts against the ITA and the counts against the ITC determina- 
tion with respect to Romania, this decision is final on this matter. 














































Index 


Customs Bulletin and Decisions 
Vol. 24, No. 18, May 2, 1990 


U.S. Customs Service 


Treasury Decisions 
Foreign currencies: T.D.No. Page 
Daily rates for countries not on quarterly list for March 90-30 1 
1990. 
Variances from quarterly rates for March 1990 .......... 90-31 3 
Foreign trade zone status of unused parts; part 146, CR 90-32 3 
amended. 


Customs Service Decisions 


Carriers: CS.D.No. Page 
Foreign shipyard costs, work performed prior to U.S. 90-44 11 
documentation. 
Steel wire lumber slings, instruments of international 90-45 13 
traffic. 
Classification: 
Partial duty exemption: 
Steel reinforcing end bars, cut and bent random 90-50 26 


| 

length. 

Truck leaf spring assemblies ................eeeeee0- 90-49 22 

Drawback: Foreign territory, Guantanamo Bay Naval Sta- 90-46 16 

tion, TIB. 

Marking, country of origin: 
Near CI 022s « Siva crresateeha ee kpc Retna caeenees 90-52 32 
Searmeca) MMPUNUNONNOD: 5. 5c chs hicld nae c sbis.n0 dada a teen 90-53 34 
Nene ERNIE) 2's aa Otis ee ca a ceca eet meadow cant 90-51 29 

Valuation: 

RAINY COMDTIIINIII 65a Ooo bia 0s sin aXe Serge tees eee ees 90-48 19 
Payments made for obtaining additional quota........... 90-47 17 


U.S. Court of Appeals for the Federal Circuit 


Appeal No. Page 

Asociacion Colombiana de Exportadores de Flores uv. 89-1742 54 
United States. 

Chaparral Steel Co. v. United States .............. 89-1338, 89-1339 39 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No. Page 


Marsuda-Rodgers International v. United States.............. 90-35 87 
Riekes Criea Corp. v. United States .. 0... 05. cccccctocessccs 90-33 63 
Sea-Land Service, Inc. v. United States...................0045 90-34 82 


*U.S. G.P.0. 1990-261-994: 80093 





